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SMALL BUSINESS AND RETAIL SHOP LEGISLATION AMENDMENT BILL 2011 

Second Reading 

Resumed from 16 March. 

[Quorum formed.] 

MR A.P. O’GORMAN (Joondalup) [4.16 pm]: Today we are here to put through part of an agreement that was 
reached between the Premier and the Leader of the Opposition to extend trading hours to nine o’clock across the 
metropolitan area. Part of that agreement was to set up a Small Business Commissioner to deal with disputes 
between small business and government. It is ironic that as members of the Labor Party—normally the party of 
the workers and the party that supports unions—we are here today supporting small business because this 
government put in place a regime that put a lot of pressure on small business in this state; before the Labor Party 
would allow that pressure to apply to its full extent, it insisted on protections for small business. The Small 
Business and Retail Shop Legislation Amendment Bill 2011 is part of that protection. This legislation will set up 
the Small Business Commissioner. The deal made, and the words that are written in the letters between the 
Premier and the Leader of the Opposition, have the effect of putting in the Small Business Commissioner in the 
same vein as the Victorian Small Business Commissioner.  

The ACTING SPEAKER (Mr P.B. Watson): Member for Mindarie, do not walk between the Chair and the 
member on his feet.  

Mr A.P. O’GORMAN: The Small Business Commissioner will be set up specifically to deal with small 
business disputes, and is quite different from the Small Business Development Corporation. The government has 
failed to give a level of independence to the Small Business Commissioner, who is a person in whom small 
business should have a great deal of faith and should be seen as their advocate to ensure that small business 
continues in this state and continues to have a role in this state.  

Of the more than 213 000 businesses in Western Australia, 85 per cent are small businesses; it is a huge sector. 
The small business retail sector probably forms the largest part of that small business sector, and it employs tens 
of thousands of people in this state. It is a sector that we need to protect. We need to ensure that the small 
business sector in this state has an equal and a fair playing field—one that is as level as possible. The attempt by 
the Labor opposition to install the Small Business Commissioner is designed to ensure that we level the playing 
field so that large corporations cannot hold it over the small business sector by continually taking it to court or to 
the State Administrative Tribunal, where sometimes they have corporations of lawyers to back them up. Some 
small businesses might not have a premises and turn over only $100 000 a year, but they are still considered to 
be a small business. I suspect that most of the businesses we are talking about would turn over in the region of 
$500 000 a year and lease their premises. Most of the disputes that have arisen in Victoria are about leasing. The 
creation of a Small Business Commissioner and other aspects of this legislation will provide more protection for 
small businesses that lease premises. Later today we will deal with another bill that deals with commercial 
tenancies. I hope that I do not mix up my bills, but I am sure the member for Scarborough will point out the error 
of my ways if I do. It is important to protect small business and to ensure that it continues to deliver services to 
people. That is why this legislation is so important. 

Although we support the bill, I am very disappointed that instead of setting up an independent Small Business 
Commissioner, we have amalgamated that position into the Small Business Development Corporation. That 
raises a lot of issues, including conflict of interest issues. A small business operator who is in a dispute with 
either another small business or a small or large corporation will often go to the Small Business Development 
Corporation for advice about the legislation and how to conduct himself in the future. Small business owners ask 
the SBDC for advice on what action can be taken to remedy an issue before it blows up into a great big fight that 
must be resolved in either the State Administrative Tribunal or court. All those avenues for resolving disputes 
cost a lot of money, and many small businesses run on a hand-to-mouth existence. I have talked to small 
business owners who have told me that their turnover pays for their goods, their lease and their staff from week 
to week and month to month. It is therefore difficult for them to come up with $5 000, $10 000, $15 000 of 
$30 000 to contest a dispute in court or in SAT. That amount of money could send them bankrupt because they 
do not have sufficient turnover or profit sitting in a bank account just in case a dispute arises. 

Most disputes are over leasing and others are over unfair market practices. I will be interested to hear the 
parliamentary secretary tell us what is an “unfair market practice”. We have all seen stories on A Current Affair, 
Today Tonight and a number of other news and current affairs programs over the years showing large 
corporations such as Coles or Woolies—although I am not condemning them alone; I am sure many others do 
it—price watching and undercutting a small operator in the same shopping centre. As soon as the small operator 
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gets blown out of the shopping centre, the supermarket’s prices go up again to reflect the true cost of the goods 
sold. Members will be watching the so-called milk wars that are going on. Is that the type of thing that the 
parliamentary secretary terms as an “unfair market practice”? If so, how is the Small Business Commissioner 
supposed to deal with that type of unfair market practice? It is not clear to me in the legislation how the Small 
Business Commissioner can take up the cudgels for small business. The dispute in the milk wars is not between 
the independent grocers and Coles; it is between the dairy farmers and Coles because Coles is selling milk for a 
lesser price than the dairy farmers can produce it for. That is a great impost on small business because it affects 
not only other independent retailers in the market, but also the supply chain. How do we deal with the issues in 
the supply chain? How will the Harvey Fresh milk supplier take Coles to task about the price at which Coles is 
selling the milk, particularly when the majority of the milk is sold in large metropolitan areas? Public opinion 
will probably be in favour of keeping prices down because that is good for competition, but is it good if 
competition forces our own primary producers out of the marketplace? Is that good practice? I would like the 
parliamentary secretary to tell me what she deems to be an unfair market practice. 

I am sure all members agree that the Small Business Development Corporation is an excellent organisation. Any 
small business, or anyone who intends to operate a small business, should visit the Small Business Development 
Corporation to learn about the very basics of the legislation that will operate, impact and sometimes impinge 
upon that operator. Many people who run a small business are blue-collar workers or public servants. They are 
people who are at the point in their life when they want to slow down. They do not want a boss telling them that 
they have to be on deck at eight o’clock or nine o’clock in the morning and still be there at five o’clock in the 
evening. Many people go into small business for the freedom. They want to be their own boss and the architects 
of their own destiny. However, a range of legislation prevents them from being the architects of their destiny 
because they are funnelled in certain ways. My experience of small business has come about since I became a 
member of Parliament. By talking to small business owners over the years, I have come to learn about the issues 
they have. I have never worked for a small business; I have always worked for corporations, multinationals and 
government. Learning about small business was a big lesson for me and is one that I would probably have 
preferred to not have learned sometimes because I have seen a lot of strife over small business, including 
marriage breakdowns and even a suicide that was reported to me, because of legislation and the role of big 
corporations.  

Small businesses are under constant pressure to perform to not only maintain their standard of services to the 
public, but also source their goods. If a small business’s supply chain falls down, it is not always the case that the 
business can find another supplier to slot in. Often some of the large corporations have a controlling interest in 
the supply chain, which makes it difficult for a small business to latch onto. I will give members a personal 
example of that so they know what I am talking about. Everyone knows that I have a small party hire business, 
which my daughter started six years ago. It is a franchise and is located at Osborne Park. 

Mr W.J. Johnston: Advertising! 

Mr A.P. O’GORMAN: It is not advertising; I am trying to give members a practical example, but if members 
need balloons, they come and see me and I will sort them out! One of our suppliers had a difficulty recently in 
relation to another business, not the party supplies business, and has made some arrangements to trade out of his 
current situation. However, the party supplies business is also impacted because of the cash flow situation within 
that organisation. Therefore, as a small business, we are having great difficulty in sourcing some of the items that 
we normally source from this business. Trying to find another supplier in Australia is next to impossible. There 
are two suppliers of the equipment that we get from that person, and the other supplier is supplying the large 
retail chains. Therefore, it can be seen that it is not just business-to-business issues; it is the pressures that are 
constantly on small businesses in this state. 

I know that other pressures arise when people try to sell their business. I have not done that yet. However, when 
people try to sell their business, there are steps that they must take. I am hoping that this Small Business 
Commissioner will be able to help in some of these steps. Quite often, a person approaches another business or a 
business is up for sale. A new proprietor may want to go into that business. In addition to buying the business, a 
lease must be assigned. Quite often, the Small Business Development Corporation gives advice to people on how 
to go through the process of assigning a lease and the amount of time it takes to do that. One person with whom I 
have had discussions has been negotiating the assignment of a lease since last October. It is now April and, in 
that person’s view, they are no closer to having that lease assigned. One of the reasons that they are having 
problems is that, on top of the assignment of the lease, the landlords want to remove certain conditions before 
they assign the lease. When we go into consideration in detail, I hope that the advisers from SBDC will be able 
to sort this out for me so that I can go back to this constituent and tell them. My thought was that the original 
property owner or the original business owner will have signed up to a lease for a period of five years, whether 
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or not with options. When that person sells the business, he sells that lease, and it is assigned in the same terms. 
However, in the assignment of this lease, the landlords have sought to increase the rent by up to 30 per cent. 

We hear the Premier saying all the time that there is no boom in this state, and he quotes the fact that retail 
businesses are going backwards and not growing, and that the housing market is depressed. That is correct, but 
we have a huge resources boom in this state, and that is where everyone gets the term that we are in a boom. 
However, I recognise that in retail businesses there is a downturn, and it is quite difficult for retail businesses at 
the moment. These landlords want to increase the rent by an extra 30 per cent. If we sit down and do an analysis 
of this, how much more money will it cost? If I say that 30 per cent extra works out to be approximately 
$15 000, how much more business turnover must I generate before I can say that I can pay that $15 000 without 
detracting from my net profit? That is what I would have to do. Using a rough rule of thumb, I would probably 
have to turn over five times as much as that. That is actually $75 000. I would have to turn over an extra $75 000 
just to meet one of my expenses every month. That is a huge amount of money that any small business operator 
would have to find. As I said, most small business operators with whom I have spoken are operating on a 
turnover of about $500 000. People who are getting a bit above that are starting to get into the medium-sized 
businesses, and they are probably not operating just a small retail shop; they are probably operating something a 
bit bigger—they may have a couple of shops or something like that. 

We need some of these questions answered, parliamentary secretary. How can a business that is trying to sell its 
products cope with selling? How can these new owners cope, taking into account that one of the terms of the 
assignment of the lease is an increase in rent of 30 per cent? In addition, there are other clauses in the lease about 
exclusivity. The particular organisation about which I am talking has an exclusivity clause to the effect that it 
will be the only business of this type in the shopping centre. I am not going to name the type of business, the 
shopping centre or the person because they are still in the throes of negotiating this matter. However, how can 
clauses in the lease be changed when the lease is just being rolled over? People are not negotiating a new lease; 
they are rolling over a standing lease to a new owner. It should be fairly simple. It should be a two-pager that 
makes it very simple. However, on top of that, a refit is thrown in. I have had prices of up to $450 000 for a refit 
of an area of about 150 square metres. It depends on the type of business that a person has, but these are the 
types of disputes that arise. That is a business-to-business dispute, but it involves four parties. It involves the 
seller, the buyer, the landlord and the owner. It is a really complex area. 

The Small Business Development Corporation is the organisation to which most of these small businesses go for 
advice on how to deal with those sorts of issues. The Small Business Development Corporation has limited 
resources. I think its total budget is about $11 million—the parliamentary secretary will correct me if I am 
wrong—and it does all those sorts of things. On top of that, the SBDC has a role in education, not just in 
educating the people who go to the corporation, but also in the broader sense. It should be out there educating 
people. My view is that it should be in the schools. The SBDC should have an education arm that goes to the 
schools to educate people. As I said earlier, many people go into small business when they are a little advanced 
in life, and they have not thought about it until that time. If we started educating children in the schools, we may 
have a generation of people who have a much better understanding of small business and who are not reliant on 
organisations such as the Small Business Development Corporation, because early on in their lives some of this 
was taught to them at school when they had visits from education officers from the Small Business Development 
Corporation. 

The Premier referred in his letters to the Leader of the Opposition to a Small Business Commissioner based on 
the Victorian model. The Victorian Small Business Commissioner is completely independent of Victoria’s 
equivalent of the Small Business Development Corporation. He stands alone. He does not give advice to two 
businesses that may be in dispute. He works through the issues and tries to resolve them. The small business may 
go to the Small Business Development Corporation and the other, larger business may go to a lawyer to get 
advice. I believe there is a bit of conflict in that respect, and I am a bit disappointed that this legislation has not 
followed the Victorian model more precisely. Therefore, we will be asking why we are now moving to change 
the situation so that the head of the Small Business Development Corporation will also be the Small Business 
Commissioner. 

With the number of small businesses in this state, I suspect that we will have a few thousand disputes. Under the 
Victorian model, I think 4 000 disputes were resolved last year. 

Mrs L.M. Harvey: There have been 8 000 disputes since its inception. 

Mr A.P. O’GORMAN: Since 2003? 

Mrs L.M. Harvey: Yes. 



Extract from Hansard 
[ASSEMBLY — Tuesday, 12 April 2011] 

 p2800b-2837a 
Mr Tony O'Gorman; Acting Speaker; Ms Andrea Mitchell; Ms Margaret Quirk; Mr Bill Johnston; Dr Mike 

Nahan; Ms Rita Saffioti; Mr Vincent Catania; Mr David Templeman; Mr Peter Abetz; Mr Mark McGowan; Mr 
Paul Miles; Mr Ian Britza; Mrs Liza Harvey; Ms Lisa Baker; Dr Tony Buti; The Acting Speaker 

 [4] 

Mr A.P. O’GORMAN: I suspect that a fair number of disputes will go before this Small Business 
Commissioner. If the Small Business Development Corporation does not have an increase in its budget, how can 
it continue to do the excellent job that it has been doing and, in addition, take on all this extra work? It is a lot of 
additional work, and not one dollar extra is going into the SBDC’s budget. Costs are also involved. Under this 
legislation, there is an opportunity for the Small Business Commissioner to impose costs. I would like to know 
what those costs might amount to. For example, if I have a dispute with one of my suppliers, what will it cost me 
to take that supplier to the Small Business Commissioner? The whole point of having a commissioner is that 
small business owners will have to pay only a very low fee. Even if small business owners do not have a large 
turnover and do not have large profits, they should still have enough money in their pockets at the end of the day 
to lodge a dispute against a larger organisation and not go to the wall. It is very important that we have this 
system in place. It is basically a right that all small business owners should have. No matter how big or small 
their landlord is, they should be able to dispute valuations, unconscionable conduct or unfair market practice, a 
term that is used in this place, and have those disputes resolved without being charged exorbitant fees. When we 
had the briefing, unfortunately, the departmental staff could not give us an exact cost of these fees—they gave us 
an approximate cost—because the board of mediators was not yet in place and they did not know what price 
those mediators would charge. We are expecting the cost of mediation to be around $190 to $200. That amount 
will be evenly spread out between the parties to the dispute. That is a reasonable cost. If it gets too much more 
than that, we have to ask whether it is worth one’s while. If it is not worth one’s while and if it will cost 
thousands, why would one do it?  

The Small Business Commissioner will mostly deal with disputes relating to leases. The big question mark over 
leasing is when we get a market rent review. A market rent review is one of those airy-fairy terms that small 
business owners do not understand. Most of them think that if they have a surf shop or a sporting shop in a 
shopping centre of a certain size, maybe 50 000 or 80 000 square metres, and they cast their eye around the state, 
they can see what most people pay in annual rent for premises that have a similar type of business in a similar 
situation. In fact, when we get down to it, if a landlord pulls a figure out of the air and says that market rent is 
$350 a square metre and the small business owner’s estimation was $200 a square metre, we have a $150 
dispute. How is that dispute worked out? The way it has been done up to now is that both the small business 
owner and the landlord agree on a valuer. The valuer carries out a market assessment and puts a value on the size 
of the property. I have been told time and again that the majority of valuers in Perth and Western Australia 
generally are already contracted to the larger businesses. Therefore, they favour the larger businesses and they 
give a market valuation closer to the landlord’s mark than the tenant’s mark. When a small business owner wants 
to dispute that, how do they do it? They may have paid $4 000 for a valuer because their tenant bears the cost of 
that. If they dispute the valuation, they have to pay another $4 000 to another valuer to do the same assessment. 
If they have a dispute, the small business owner goes to SAT. SAT, with all its lawyers and everything else it 
has, makes a decision, and that decision is passed back down. Most small businesses are looking at paying 
$20 000 or $30 000 to go through that process. That process comes up on a regular basis—usually every five 
years. The minimum term of a lease in WA is five years, generally with a rollover option. That is when the issue 
comes up. The dispute involving the market rent comes up during the rollover.  

When small business owners try to do a market rent review, they have all the stresses of whether they will get it 
done on time. At the moment it is done within three months of the end of the lease. If my rent goes up 30 per 
cent, which I spoke about earlier, what are my options? My first option is to dispute it, meaning $20 000 or 
$30 000 goes down the gurgler because the chances are that I will lose it. My other option is to find another 
premises with another landlord and sign up for five and five again, and move. I would then have to bear the cost 
of a de-fit. Generally part of the terms of termination of a commercial lease is that the lessee returns the premises 
in the same state as they were before moving in.  

I can fairly solidly quote the circumstances involving an organisation that was in Lakeside shopping centre prior 
to its refurbishment. It came to the end of the lease, which then continued on a month-by-month basis. The 
owner of the business was expecting to get another premise within Lakeside. Due to the way the renovation 
went, the small business owner was not going to get an overhaul. The quote to de-fit his premises was nearly 
$70 000. It was going to cost $70 000 to take out everything he put in and put back what was there originally. 
The injustice of that example was that the whole place was up for demolition. He would have pulled out all his 
equipment, re-tiled the premises and refit it to what it was before he moved in at a cost of $70 000. A week, two 
weeks or a month afterwards, the builder would have put a bulldozer through that and the small business owner 
would have wasted all his cash. There was no benefit to the landlord because it was coming out anyway. ING 
was the landlord at the time. The tenant came to me. I went to ING and we brokered a deal that still cost the 
tenant about $25 000 to de-fit his place, which he was happy with. It did not cost him $70 000 so it was a win.  
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It is ludicrous that he had to come to his local politician just to get that simple piece of justice. If a small business 
owner has to de-fit the premises when rolling over a lease, they are the sort of costs he could be up for. When 
that small business owner finds his new place, he has to fit that out to a standard that his landlord accepts. He has 
to fit out the premises to a standard that he is happy with, that he is able to continue running his business from, 
that is attractive to his customers and that his suppliers think he is still running a good business from. When I fit 
out my shop six years ago, it cost over $40 000.  

We should just think about the small business operator who is not even at the end of his lease but at the rollover 
of his lease. If he has a dispute about the market rent, he will lose $20 000 because of his attendance at SAT or in 
court. If he then decides to move out, he will be up for tens of thousands of dollars for the de-fit of the existing 
shop and to return it to the state that it was in before he took out the lease. Then he has to go to the new premises 
and fit them out. He would be up for $80 000 or $90 000 before he even gets the truck to move the boxes from 
the old place into the new place. It is really an impost on small business. I am glad that the legislation that will be 
before us later today deals with some of those issues. Hopefully, the Small Business Commissioner will be in in 
a reasonable period. Hopefully, this bill will get through this place this week and will be in the other place when 
we return so we will have some small measure to protect our small business operators in this state who are vital 
to the economy and vital to providing jobs and training, mostly to young people. A significant number of 
employees in the retail sector are females. It still pays very poorly in comparison with our resources industry and 
some of our higher skilled industries.  

It is still vital for small retail businesses to be able to turn a dollar, to have a reasonable turnover and, at the end 
of the day, to be able to make a good profit so that they can plough it back into the business. In my experience, 
most small businesses will train staff and pay TAFE fees—not entirely for altruistic reasons, but because there 
are benefits for them in training up staff, from both the state government and the federal government. Ultimately, 
there is also a benefit to the small business. Some small businesses argue that training is an impost on them, and 
that quite often, after they have trained someone up, the former trainee will move off somewhere else and get a 
higher paid job. That is life, and it is probably a good thing, in the long term, that that happens. 

The Small Business and Retail Shop Legislation Amendment Bill 2011 ties in with the Commercial Tenancy 
(Retail Shops) Agreements Amendment Bill 2011, which we will be debating at a later date, and that is a good 
thing. When the parliamentary secretary makes her response, I would like her to talk about the resourcing issue, 
and about how the good people in the Small Business Development Corporation can continue to provide the 
level of service they have provided for many years while taking on these extra, very vital roles—roles that will, 
particularly the first instance, come under a lot of pressure. They will come under a lot of pressure to be able to 
delineate between SPDC business and the business of the Small Business Commissioner. I think we will see that 
situation developing over time. With those words, I commend the bill to the house. The opposition will support 
the bill, but we will ask a number of questions during consideration in detail as well. 

MS A.R. MITCHELL (Kingsley) [4.51 pm]: I rise to support the Small Business and Retail Shop Legislation 
Amendment Bill 2010. I am pleased that the member for Joondalup has raised a number of points that I also wish 
to raise. I have a number of small businesses in my electorate, by which I actually mean small business—I am 
talking about mums and dads and families that actually own and run their own businesses. I am not talking about 
major shopping centres, chain stores or franchises; I am talking about small businesses. I really enjoy supporting 
these businesses and I have come to really appreciate what they do. They certainly get my patronage, which 
probably costs me quite a bit of money, actually, because I spend a fair amount of time visiting them! However, 
they know their products, they care about their customers, and they us give that service that we do not always get 
elsewhere. These businesses also support their communities; they are the ones who give to the quiz nights and do 
all those other things. They are actively involved and they make a great contribution.  

It has been very interesting for me to learn how difficult it is for them and what they have to go through to get 
through some of the work they do. They are invariably very, very good at business, but it is those extra things 
that they have to work their way through—the member for Joondalup mentioned some of them—that make 
things difficult: management companies, owners of shopping centres, and state and federal legislation. It is 
getting far too difficult for them. Let them do their business and have support in place around them. They feel 
quite lost about where to go to get good, independent advice on which to base their businesses and to go forward. 

The concept of independence is critical; I know the member for Joondalup is supportive of the Small Business 
Development Corporation, and I do not wish to downplay any of the work that it does, but I think it probably 
lacks in status and independence. When a decision is made by the Small Business Commissioner, even though it 
will still be a mediation, it should have more status than perhaps the corporations has; I mean no disrespect to the 
corporation. 
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Small business people often feel that they are operating in a vacuum, and frequently contracts have been signed 
because small business people did not know what to do or where to go. I know that that issue will come up under 
the leasing arrangements, so I do not want to go there. The comment is made quite often, “I just signed over 
because it was easier to do it than not do it, and deal with the issues afterwards.” I agree that many of these 
businesses cannot afford standard legal fees; even going to the State Administrative Tribunal is a significant cost 
and takes a long time. A lot of these people are working on month-to-month propositions, and it is easier to just 
close their eyes, shut their ears and get on with it. I believe that the introduction of a Small Business 
Commissioner will provide tangible support for these businesses. Evidence of the success of the Victorian Small 
Business Commissioner is most reassuring. Although there may be some variations, the fact is that because the 
West Australian commissioner will be based on that model, we will see some similar results in Western 
Australia in a very short time. 

I will go through some of the issues that small businesses come to me about; again, I will not go into the issue of 
leases. Something like the changing of retail trading hours may seem simple enough to us, but many businesses 
whose leases were signed under the previous retail trading hours legislation are finding themselves in a bit of a 
pickle. Their contracts say one thing, but the legislation now says something else. I will try to avoid specifics on 
that issue, but it is actually quite confusing for them and they think that their contracts override everything else 
that goes on. They can go to other places, but this is an area in which the commissioner could make a couple of 
rulings so that they will all know exactly what they can do and where they stand. The promotion of information 
that comes out of a mediation case will actually assist them greatly; they can go and check on frequently asked 
questions and things like that. 

They have also indicated to me that management companies still require them to open when they have chosen to 
not open, and that situation has other implications. Small business people are seeking support to respond to 
management companies, and they are concerned about future renewal of leases. This is a grey area for small 
businesses, even though it may be clear to us. I regularly hear about situations in which costs are immediately 
passed on to small businesses when they probably should not be. It is now common for electricity and security 
costs to be passed on, even if the business chooses not to open. Once again, we know that that should not occur, 
but some small business people do not. It takes too long for them to go through SAT to address what I would say 
is a fairly basic issue. They want support and they want an independent voice to interpret the legislation for 
them. 

It is even more concerning when a cost has been passed on to a small business and they are forced to pay very 
quickly. Even if they can finally get the management company to agree that that cost should not have been 
passed on, it can take months for a management company to even consider repaying the cost, and it can be a 
significant amount of money for a small business; they had to pay it quickly, but they do not get it back quickly. 
Cash flow is very important for these businesses and they are often disadvantaged by the decisions made by 
management companies. 

Another issue I hear about frequently is disclosure of information, particularly in respect of marketing. All 
operators need to contribute to the marketing of a shopping centre, but when they ask for details about what 
marketing has occurred and how the money has been spent, they do not get any information on the money they 
have submitted. They would be quite happy if they could get that sort of information so that they could see what 
is going on. 

As I stated earlier, I have a number of small businesses in my area. These are the people who put their houses up 
as collateral to take on those businesses. They are not part of the retail chains, and they are not franchisees; they 
are owner–operator family businesses. They are hardworking and proud, and they provide a valuable service to 
the residents of my area and, I am sure, many other areas. We must support these people and their businesses; 
they make a valuable contribution to the community and to the economy, and I believe that this legislation will 
make a difference to these businesses. I commend the government on this bill. 

MS M.M. QUIRK (Girrawheen) [4.58 pm]: I had not intended to contribute to debate on the Small Business 
and Retail Shop Legislation Amendment Bill 2010, but having looked at it, I decided that it might be the end of 
the SBDC as we know it. As a former Minister for Small Business, it would be remiss of me if I did not at least 
record my appreciation of its excellent endeavours in facilitating small businesses in Western Australia. During 
the course of consideration in detail, we will possibly get a better idea about whether this legislation will be a 
means of closing down some of the activities of the SBDC by stealth. We will explore those matters somewhat 
during consideration in detail.  

There are 196 000 or thereabouts small businesses in Western Australia. They account for 35 per cent of all 
employment. It is a very important sector in Western Australia and one that I think is frequently overlooked. 
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Over my short ministerial career I had a number of portfolios and dealt with a number of agencies. I always 
found the Small Business Development Corporation acted incredibly professionally. It punched above its weight. 
I wish to acknowledge two managing directors I had some dealings with; namely Stephen Moir and Jacky 
Finlayson. Jacky is now the acting managing director, although she acted in other capacities when I was 
minister. Stephen and Jacky, and the staff to whom they exercised leadership, were always highly professional 
and very committed to what they did. I think they performed a very valuable role.  

The SBDC has—it may well not continue to have—a number of important roles to play in Western Australia. It 
facilitated the creation, maintenance and growing of businesses. It advocated on behalf of small businesses. It ran 
training workshops. For example, during the global financial crisis the SBDC ran workshops on building 
resilience and providing small businesses with the means to insulate themselves from the rigours of the global 
financial crisis. It was also useful in assisting businesses to manoeuvre through red tape, and provided advice on 
licensing issues. Many businesses are required to have a multiplicity of licences, and for individuals who are not 
familiar with the ways of bureaucracy, this can be incredibly difficult and complicated. Another valuable role of 
the SBDC was acknowledging best practice and celebrating excellence in small business in Western Australia. In 
my time as minister I certainly attended a number of small businesses throughout the state. What some 
enterprises were doing was remarkable. That was a very valuable role of the SBDC. Of course there are small 
business centres and networks that tap into local small businesses—again a very important role.  

One of the SBDC’s less well known roles was that of advocy. It looked at what impact any proposed government 
legislation would have on small business. During my time, and that of my predecessors, a small business impact 
statement accompanied a cabinet submission on legislation when it was thought that the proposed legislation 
would impact on small business. That is a very valuable thing. Quite often in this place those impacts are not 
necessarily predicted. In the past members have come into this place and raised anomalies or, worse still, after 
the legislation has passed and been implemented, the unintended consequence on small business then becomes 
apparent. A recent example of that kind of situation is of course the so-called yellow Lamborghini case. It 
became apparent that deficiencies in the legislation exposed businesses to a level of red tape to ensure that they 
were not impacted upon if someone borrowed a car, hired a car or took a car that belonged to a business for a 
practice drive, and that car was seized under the hoon legislation. That impact on small business was not 
anticipated. That is a very important role of the SBDC. People setting up a small business are quite often pushed 
for time. If they are in paid employment elsewhere and trying to set up a business, the workload is very intensive 
in the initial years. People are very time poor. To this end, there are a number of online services that the SBDC 
provides: the Young Business Network, the Home Based Business Network, the Women in Business Network, 
the Business Migrant Network and the Small Business Exporters Network. They are all very good online 
services. I am very happy to say those services have received very positive feedback. It was nothing to do with 
me, but a couple of those networks were certainly set up during my time as minister. The SBDC also targets 
particular needs; for example, the creation of the Aboriginal business unit within SBDC was an excellent idea. 
There is much concern in our community about Aboriginal employment. Many good enterprises have been set 
up throughout the regions, but the existing services do not necessarily cater to the needs of Indigenous Western 
Australians. The idea of a unit targeting the particular needs of Indigenous small businesses so that they can 
grow and prosper is an excellent one. The general mentoring role is incredibly important.  

All these things need to be acknowledged. We suspect this legislation means that the new so-called independent 
commissioner—I say “so-called” for obvious reasons—will be weighed down dealing with all the 
responsibilities conferred by this bill. SBDC dealt with over 2 200 commercial tenancy issues during 2009–10. I 
am concerned that what is required to be done under this legislation may displace some of the good work I have 
described previously. I would be very sorry if that were to happen.  

In consideration in detail we will explore some of the concerns and queries. As I noted earlier, the way the 
commissioner’s position has been set up as the new head of the SBDC is, to put it kindly, an interesting way to 
deal with it. I perhaps would not have done it that way. We would have preferred a model closer to how the 
Victorian system operates. The commissioner will be wearing two hats. That will be an unhappy turn of events. 
It will not permit that person to exert the level of leadership and focus on those very important roles of SBDC I 
have outlined. We will be vigilant to ensure the SBDC, in whatever form it takes, remains viable and is still able 
to perform those functions. In consideration in detail we will be vigilant to ensure that this legislation is not a 
way of abolishing SBDC by stealth. It is quite well known that a previous minister in this government was not 
committed to the idea of a Small Business Development Corporation at all. His view was that in his business life 
he never needed the assistance of government. He queried the need for businesses, if they were really viable and 
successful, to similarly call on the assistance of the bureaucracy. I hope this legislation is not some method of 
diverting the efforts and resources of the SBDC to perform the functions under this legislation as a full-time 
endeavour. I hope there is still the capacity for the SBDC to continue its excellent work. We will be supporting 
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the legislation but not without some significant queries during consideration in detail about the policy direction 
and underlying rationale for drafting the legislation the way it is.  

MR W.J. JOHNSTON (Cannington) [5.10 pm]: Before I begin my comments on the Small Business and 
Retail Shop Legislation Amendment Bill 2010, I want to acknowledge that the member for West Swan has ceded 
her time to me so that I can speak now before the dinner break. I make the point that she is a fine woman, and 
she provides great representation for the people of West Swan.  

Mr I.C. Blayney: That’s a sexist comment!  

Mr W.J. JOHNSTON: Why? She is a woman, and she is a fine woman. It is not sexist to say that a person is a 
fine woman. I am a fine bloke.  

Small business is very important to the electorate of Cannington. There is very little business enterprise in the 
district of Cannington other than retailing. As we all know, retailing is mostly dominated by small businesses. In 
my conversations with people who operate businesses in Cannington, they have raised many issues. I want to 
highlight an issue that is very important to the people who operate businesses in the food hall at Westfield 
Carousel Shopping Centre. Because of extended trading hours, there has been a shift in trade, and Thursday 
nights are no longer the strong trading nights that they used to be. These people are not getting any additional 
trade on Tuesday and Wednesday nights, because even though Coles and Woolworths, and Kmart and 
sometimes Target, are open, the other retail businesses in the food hall precinct are not open, so people are not 
bringing their families to the food hall on Tuesday or Wednesday nights; and now fewer people are doing that on 
Thursday nights. That is directly impacting on those small businesses in the food hall, because they are not 
getting the same volume of trade. On Tuesday of last week I mentioned a particular guy, Gary, who is running 
the pizza operation in the food hall. But all the other food hall operators are having problems as well.  

Westfield is the world’s largest shopping centre operator. I am not going to criticise its ability to run shopping 
centres, but I will say that Westfield needs to be more sympathetic towards these retailers. I understand from 
some of these retailers that they are subject to an annual market review as their leases come up for renewal, and 
that their rent will be going up by two per cent for inflation, and by another two per cent of top of that. That is an 
additional four per cent, and sometimes even higher, that is being added to their rent at a time when their 
turnover is going down. I am raising this issue on behalf of those retail businesses, because this is an important 
issue for them.  

These large shopping centres act as sponges, because they draw in all the economic activity from surrounding 
suburbs. That means that supermarket businesses in suburbs such as Beckenham and Langford are not able to 
survive, because all the trade is being transferred to the large shopping centres. There is a very large IGA 
supermarket across the road from Carousel Shopping Centre, but there are no other supermarkets nearby. The 
same thing is happening around the world. Some cities in America have had to introduce special rules to ensure 
that the retail businesses in the central business district do not collapse because of the flight of people and trade 
to the suburbs. It is interesting that the New York city government will not allow big-box retailers to open up in 
New York. A lot of the things that are being done around the world to help small businesses are things that we 
are not looking at in Australia. I have seen the work of Associate Professor Frank Zumbo, who has suggested 
that the floor space of retailers should be restricted so that there cannot be an over-build of retail businesses in a 
particular location. I do not know how that would work, and I am not advocating for it. All I am saying is that 
there needs to be a review of how we regulate businesses. 

I do not want to get myself mixed up here. Clearly we need to allow businesses to fail. Businesses that fail are as 
much part of the free market as businesses that succeed. We all recognise that. If every person who set up a 
business succeeded, the market could not operate. A free market is exactly that—people make decisions about 
where they want to go and what retailing they want to do. However, as I have said, there are some issues that we 
need to look at. One issue is the dominance of very large big-box retailers, whether that is Bunnings or the 
proposed Woolworths big-box hardware, or very large shopping centres such as Westfield.  

Another issue is the relationship between these very large shopping centres and the community. Large shopping 
centres want people to focus, naturally, on their internal space, so the outside of the building is generally just 
concrete walls, with a couple of doors. There is no main street–style shopping opportunity. We need to think 
carefully about these issues.  

In the couple of minutes before I sit down, I want to raise one other issue, and I look forward to the 
parliamentary secretary commenting on this in her reply. Proposed section 15A of the bill states — 

small business dispute means a dispute about — 
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(a) an unfair market practice that affects a small business; or  

(b) the actions of a public sector body that affects the commercial activities of a small business. 

I understand paragraph (b). However, I am concerned about what is meant by the words “an unfair market 
practice”. I suggest that there will be an opportunity for very large businesses to argue that there is no foundation 
for the Small Business Commissioner to enter into a dispute resolution, because they are not involved in an 
unfair market practice. How will a decision be made about what constitutes an unfair market practice, and will 
the parties to the dispute be heard on that issue? The meaning of the words “unconscionable conduct” is a matter 
that has gone all the way to the High Court of Australia. Therefore, I am interested to know what procedure will 
be used by the Small Business Commissioner to determine that a practice is an unfair market practice. 

The dispute resolution procedure that is provided for in this bill requires that both parties to the dispute need to 
agree to the use of that procedure. Therefore, if the commissioner is minded to join other parties to the dispute, 
those other parties will need to agree to do that. I am interested in knowing whether there are any statistics so 
that we can get a bit of a picture as to how many issues are likely to get to a resolution through this alternative 
dispute resolution procedure. 

Proposed section 15A states also — 

alternative dispute resolution means — 

(a) a conciliation; or 

(b) mediation; or 

(c) another form of dispute resolution that, in the opinion of the Commissioner, is appropriate to 
assist in the resolution of a dispute; 

I am interested to know whether any thought has been given to what that might include. Would it include, for 
example, shotgun arbitration?  

I would also like some clarification of what is meant by the words “small business”, and what definition will be 
used by the Small Business Development Corporation in dealing with these matters. These are just some 
technical issues. I want to emphasise that there are always disputes in business. Business-to-business disputes are 
as old as commerce itself. It is important that we establish an alternative dispute resolution procedure. However, 
we need to compare these dispute resolution procedures with the procedures that are used in industrial relations 
matters. In industrial relations matters, a clear power is provided to the commissioner, and it is not necessary for 
both parties to agree. Even though there are often court challenges to the jurisdiction of tribunals—that is 
understandable—the dispute resolution procedures are very clear. I am sure that, over time, that will also be the 
case for the procedure that will be established under this bill. However, it is important that we provide a clear 
picture of what is being offered to small businesses in this state. The last thing in the world that we would want 
is for the commissioner to be sold as the solution to the problems of the retailers in the food hall at Westfield 
Carousel Shopping Centre, for example, only to find, when they raise those problems with the Small Business 
Commissioner, that the commissioner has no power to resolve those problems. 

DR M.D. NAHAN (Riverton) [5.20 pm]: I would like to say a few things in support of the Small Business and 
Retail Shop Legislation Amendment Bill 2011 just to highlight its importance. It initially arose, if my memory is 
correct, when we started the process of further deregulation of shopping hours. It was clear to us at the time that 
in the process of stripping away certain restrictions on who could and who could not open, there would be 
potential for shopping centres to exploit their positions and to force shops to open, or to force shops that chose 
not to open to pay to meet the cost of opening. In the various legislation that was put through this house, it was 
agreed, I think, by both parties that that behaviour would be ruled out. The concern was that the imbalance of 
power between small business and shopping centres was such that the shopping centres could extract these liens 
on the small companies just because of their superior negotiating ability. Therefore, we needed a third party to 
come in and have the power to assist small businesses and to look at the disputes that they would have with the 
shopping centres and other business partners and assist them at low cost and to ensure they had access to some 
sort of mediation and justice. That is what the Small Business Commissioner is, and that is the major intent of 
the bill.  

The model in this legislation is derived from Victoria, where the Victorian Small Business Commissioner has 
been in place for a number of years. It was put in place by the Bracks government, and it has been highly 
successful. Of course, the deregulation of shopping hours in Victoria took place many years before the 
introduction of the Office of the Victorian Small Business Commissioner; nonetheless, the issues of the 
imbalance between the shopping centres and small business remained, and Victoria responded to the ongoing 
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problem of access to justice for small business, which, as we have heard from many of the speakers, are usually 
mum and pop businesses. They enter into business and they are highly geared. They focus on operating their 
businesses and they simply do not have the cash or the skills to access justice. Justice is very expensive. The 
Office of the Victorian Small Business Commissioner was set up to assist small business in disputes. In Victoria, 
this was set up in a certain way so that the Victorian Small Business Commissioner acts to assist small business 
but in a neutral manner. It is not a judge. It is not the final arbiter of the decision; it assists. The data coming 
from Victoria shows very high rates of resolution of disputes; it was very positive, and therefore it was a good 
model for us to use.  

I now want to comment about the Small Business Development Corporation. It is evident that when people enter 
into small businesses, whether it be franchises or other small business, they have a great deal of optimism. Some 
people have a great deal of experience and knowledge of the industry, the franchise and the business in which 
they are entering into—maybe they buy it and have done this before. In fact, most members in this place would 
know people who have had long careers in small businesses because they have the skills, they have learned the 
business and they buy one business after another; they sell them and make a quid on top. However, many people 
enter into small business with a lack of information. Many people enter into small business excessively geared, 
with their houses as security. Many people enter into small business, whether it is a franchise or other business, 
without a great deal of knowledge about the business, and therefore the failure rate of small business is very 
high. I understand that the failure rate of franchises is lower, which is one of the benefits of franchising, but there 
are other problems in getting into franchising. One of the important things that the SBDC has done in the past, 
and hopefully will continue to do, is to provide an information and advisory service to small business. You can 
lead a horse to water, but you cannot necessarily make it drink: we cannot force small businesses to acquire 
information, particularly legal information, in advance of buying it, but at least we can have it there for them and 
encourage them to take it and develop the skills necessary to be a successful business. That is what the Small 
Business Development Corporation has done historically, from its origin, as one of its major focuses. I hope that 
when the Small Business Commissioner becomes the chief executive officer of the Small Business Development 
Corporation, that body is funded to continue to provide those allied services. I am sure it will be.  

I also want to emphasise that we have had debates in this house about the specific problems of franchisees and 
franchisors. I am the Chairman of the Economics and Industry Standing Committee, and the Legislative 
Assembly has instructed the committee to inquire into the Franchising Bill 2010, so I will not talk very much 
about that because the inquiry is underway. All I can say is that from the public hearings, one of the major ways 
of resolving whatever comes of the bill is for the Small Business Commissioner to play a major role, addressing 
not just small business generally but also the imbalance of power between the franchisor and franchisee.  

I hope and trust that the process of deregulation of shopping hours will continue further. As we unroll and peel 
back the regulation that has acted as a barrier to competition, it will expose anomalies and therefore there will be 
problems of the nature that the member for Cannington outlined. I would hypothesise—I do not know—that 
perhaps one of the problems in Carousel Shopping Centre is the trading precincts elsewhere that are absorbing 
people. That is occurring in my area, and people are going to other areas to shop, particularly from my area to 
the city. Whatever we do as we peel back and change the regulation of shopping hours, the competitive tensions 
will change and will impact on different small businesses in different ways in different places. Therefore, as 
those regulations are peeled back, there will be tensions, and this provides the capacity for exploitation and for 
disputes to arise. Therefore, it is very important to have the Small Business Commissioner in place during the 
process of deregulation.  

I congratulate the government for this piece of legislation. I encourage the government to keep some of the Small 
Business Development Corporation’s advisory capacities going, and, on evidence from Victoria, this legislation 
will make a great contribution to small business in Western Australia.  

MS R. SAFFIOTI (West Swan) [5.27 pm]: I follow on from the member for Riverton and also that fine man, 
the member for Cannington. As has been outlined by members on this side, the opposition will be supporting the 
Small Business and Retail Shop Legislation Amendment Bill 2011. However, we will be asking questions in 
debate at the second reading stage and also during consideration in detail. As has been outlined, the Small 
Business and Retail Shop Legislation Amendment Bill 2011 is part of the overall agreement that was reached 
between the opposition and the government on retail trading hours’ reform, and is a very positive addition to 
government, in a sense.  

We were all a little shocked to see the way this process has been put in place with the role of the managing 
director of the Small Business Development Corporation disappearing, and that role being taken on by the Small 
Business Commissioner. As outlined by the member for Joondalup, his view is that this is a bit different from the 
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Victorian model. The Victorian Small Business Commissioner is independent, whereas the Western Australian 
Small Business Commissioner will not have that degree of independence.  

The other key issue is the funding of this new body and the new roles it will play. Clause 14 refers to the new 
functions that are enabled under this legislation, which include to investigate and report to the minister on the 
impact of legislation and government policy on small business and on the actions of public sector bodies that 
affect the commercial activities of small businesses. The bill includes a number of other things, such as 
facilitating and encouraging the fair treatment of small businesses by other businesses, promoting informed 
decision making by small business, and investigating and reporting to the minister on emerging market practice 
trends that adversely impact small business. A number of new functions have been added to the current role of 
the Small Business Development Corporation. The question is: how much additional funding has been allocated 
as part of this process? I would like the parliamentary secretary, in her response to the second reading debate, to 
tell us how much additional funding has been given to the agency to reflect this additional role, which is an 
expanded role. 

I will highlight some of the points made by the member for Cannington, that fine man, about small business 
disputes and what is unfair market practice. Proposed section 15A states — 

small business dispute means a dispute about — 

(a) an unfair market practice that affects a small business; 

Can the parliamentary secretary clarify the definition of “unfair market practice” and how it is assessed and 
applied? 

As I said, we support the Small Business and Retail Shop Legislation Amendment Bill 2011, and we want to 
clarify the powers of the commissioner. However, we are disappointed that the relevant body has not been given 
additional funding even though the roles and functions of that body will increase significantly under this 
legislation. I have not checked the budget papers, but from the parliamentary secretary’s speech, it does not 
appear that the agency has been given any additional funding even though it will be undertaking significant 
additional functions. 

I believe that the issue of deregulation has been poorly handled. Some of the evidence suggests that not a lot of 
people are utilising the 9.00 pm closing time. Labor’s proposal for a 7.00 pm or 8.00 pm closing time would 
have been a fairer and more progressive step towards total deregulation. It is disappointing that a game of 
brinkmanship was played and that there was no real negotiation on this issue early on. From the Premier’s point 
of view, it was my way or the highway, which has been to the detriment of small business. 

Small business operators have contacted me and told me that the additional cost to their lease contracts is a 
significant issue, as is the changing market share. The question is: how much extra retail spending has occurred 
and where is it going through deregulation? The evidence so far suggests that it is going to the major retailers 
and not small businesses. Small business is facing the significant challenge of trying to open more hours without 
having more customers. Some businesses in the Sunday trading precincts opened on Sunday in the hope of 
getting more business, but the patronage just is not there and they are closing as a result. Probably more market 
share is going to the majors. I think the 9.00 pm closing time was a case of going too far too quickly. I do not 
believe it has been as well utilised as was expected or stated by the government. 

I would have liked to have seen the 9.00 pm closing, the trading precincts and the small business protection 
measures brought on simultaneously. Another element of the reform package that the Labor Party agreed to is 
the trading of durable goods and electrical stores being open on Sundays. That is a big part of the package. Some 
businesses in Malaga have contacted me about that issue, including one retailer in Malaga who contacted me late 
last year. That business rang the government and asked when it would be able to open on Sundays. The retailer 
was told by someone from government that it was the opposition’s fault that that could not happen. That is not 
the case. The opposition put forward a proposal, and the government agreed to it, to allow durable goods and 
electrical stores to open on Sundays. We are still waiting for that part of the package. It would have been better 
and cleaner to have had an entire package. However, for political purposes, this has been rushed through in 
separate legislation, and now we are dealing with the key legislation that protects small business. 

Another issue is the staff cap, which this legislation was never intended to address. However, that issue is 
affecting small business and it has been raised with me. There are limits to how big a small business can grow in 
order to open on a Sunday and weeknights while other businesses do not have any staff caps and can operate 
until 9.00 pm on weeknights and on Sundays. That issue is affecting small businesses throughout my electorate 
because they are losing market share and revenue. I have spoken to a number of small business owners about 
this. They cannot do much to compete in this instance because they are very limited by the size of the shop and 
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the services and scope of what they can provide in their stores. An IGA in Wembley, which is not in my 
electorate, although the owners live in my electorate, is over the 13-employee cap and is therefore unable to open 
on Sunday. However, the Coles supermarket, which is not very far away in the Subiaco precinct, can open. We 
are talking about small business, and that is a major element for them. We are stopping small business from 
being able to take on the majors, which is not what we want. We want to ensure that the market share is 
diversified and does not go all one way. I know that some government members have acknowledged and 
discussed this issue but I do not know whether cabinet has considered it or whether it will be part of the overall 
package. We need to hear what the government intends to do about the 13-employee cap. Given where we are at 
with the amount of deregulation that has occurred, stopping businesses from being able to compete is a very bad 
thing. In a sense, we are putting them behind the eight ball. By deregulating the trading hours but not increasing 
the staff cap, people’s purchasing practices are changing. They are going to stores other than the IGAs and the 
other small businesses that are affected. This affects me in particular because there are a number of IGAs in my 
electorate. They are competing with stores that are allowed to open to 9.00 pm while IGA is not allowed to do 
that because it has more than 13 employees. IGA cannot expand or compete properly with the majors. I would 
like the parliamentary secretary to provide feedback on where the government is at on the 13-employee rule. 

MR V.A. CATANIA (North West) [5.38 pm]: I have been caught out because I thought the opposition would 
speak for longer. I rise with a few concerns about the Small Business and Retail Shop Legislation Amendment 
Bill 2011, particularly when the consumer price index is currently under 2.5 per cent and over the past three or 
four years it has been around three per cent. The minimum term of a shop lease is around five years. Usually, 
shop leases have increased by between 2.5 and three per cent each year over the past five years. However, 
history shows that when a lease is due for renewal or renegotiation, the lease has gone up by another 30 per cent. 
Therefore, small businesses are being hit twice by not only the CPI increase, but also another 30 per cent when 
they renegotiate their lease with the shopping centre landlord. Therefore, when we look at what small business 
owners pay, we see that mums and dads are paying themselves less than the award rate. These mums and dads 
who are paying themselves less than the going award rate often have their house on the line; they have 
mortgaged themselves to the hilt to ensure that they can have a business and have employment, but, as I said, 
they are paid less than the award rate. 

This bill should protect those mum and dad retailers. In Western Australia, small business proprietors employ 
between five and six times the number of workers employed by all the big retailers. That is approaching 200 000 
people in Western Australia. The number of bankruptcies has increased significantly, according to the 
Insolvency and Trustee Service Australia, known as ITSA. About 170 retailers have gone down this path. If 
people go to any major accountancy association such as the Institute of Chartered Accountants, or CPA 
Australia, which is the association of certified practising accountants, they will find that the number of 
businesses going into administration vastly outnumbers those that are going through bankruptcies.  

The problem mentioned most frequently by mums and dads in the independent small business sector is retail 
rents. I know that members of this place, including me, have spoken about rents for accommodation in the north 
west. People can pay $1 500, $2 000 or more a week to rent single accommodation in the north west. We may 
think that that is a lot of money, but when it comes to retail shops, it regularly costs small businesses more than 
$10 000 a month to rent between 70 and 80 square metres. 

How does a prospective small business retailer find out about that? If people want to purchase or start up a small 
business, is there a lease register in Western Australia that can be consulted? At the moment, no, and I believe 
that this bill—the parliamentary secretary will correct me if I am wrong—does not provide for such a register to 
be set up in the future so that prospective small business owners could do a search to find out how much rents 
are for a business in a particular shopping centre. It would not work if such a register were placed in a centre 
manager’s office, as has already been stated by the shopping centre managers. I refer to an article in The West 
Australian of Wednesday, 29 September 2010, headed “Shopping centres object to plan for lease register”. The 
article refers to Milton Cockburn from the Shopping Centre Council of Australia and states — 

The SCCA believes maintaining leases would be an extra financial and administrative burden on 
shopping centre managers at a time when Government is trying to find ways to reduce unnecessary and 
costly regulatory burden on businesses. 

I ask the parliamentary secretary to look at that issue. If the Shopping Centre Council of Australia is raising 
concerns, that should start alarm bells ringing for those people who want to start a small business and go into a 
shopping centre. 
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It has been said that the Small Business Commissioner would facilitate low-cost, speedy mediation between 
mums and dads and multinational companies. However, as these major multinationals are often represented by 
senior lawyers, barristers and Queen’s Counsel, it very much looks as though this idea is set to fail spectacularly 
before it even starts. It is said that this new commissioner will be the head of an enhanced Small Business 
Development Corporation. That is surely not a good sign for this mums and dads group either. I say that because 
small business tenants have been looking for a proper champion, not someone to continue a track record of these 
people losing out to corporate landlords and their lawyers. As I said, often these multinationals have their 
lawyers, their barristers and their QCs, and the mums and dads have to go in and tackle those people who would 
probably earn more in a week than those mums and dads would earn in a year as small business owners. Often, 
the mums and dads who own these stores earn less than the award rate and probably less than what they pay their 
employees, if they are able to employ people. 

The past record of the SBDC shows that the relevant legislation has been the Commercial Tenancy (Retail 
Shops) Agreements Act 1985 and its amendments in 1998, and also the Retail Shops and Fair Trading 
Legislation Amendment Bills in 2003 and 2006, both of which were defeated in the Legislative Council. If this 
bill is passed, the legislation will mention unconscionable conduct. That is an area in which no case has been 
won against the shopping centre landlords and corporations. Despite all the administrations and bankruptcies that 
have occurred, no-one has been able to win such a case. 

Retail rents are increasing, as is the number of bankruptcies. People are concerned about the huge imbalance out 
there, which is often caused by trading hours. The multinationals such as Coles and Woolworths and other 
anchor tenants put pressure on the small businesses that operate in the remaining area of these shopping centres. 
Often, when Coles and Woolworths go into a shopping centre, they pay a set rate per square metre, yet a small 
business owner will really provide the cream for the shopping centre to make a buck. These shopping centres 
make a buck, and they turn over small businesses quite regularly. It seems as though there is a lack of advice for 
these small business owners. If we had a registry, those people who are thinking about going into a small 
business in a shopping centre would be able to see what the rental rates are around the state. I hope that the 
parliamentary secretary will look at that issue, because there are concerns about this bill. It seems to be creating 
more of an imbalance and going down the path of total deregulation, which of course the National Party does not 
support. If the opposition supports this bill, I am concerned that it will be providing the opportunity for total 
deregulation in the future. However, businesses will not be provided with the necessary support and protection, 
because I do not believe that the Small Business Commissioner will be able to provide the support needed by 
small business. 

I have concerns, and I will be monitoring closely the consideration in detail debate. I will be interested to hear 
the answers so that I can decide whether I can support this bill. As I said, I have concerns, and I do not want to 
see any further deregulation. Trading hours in this state are a mess. There is huge confusion about who can and 
cannot trade, and that is a great shame. The only party that has clearly stuck to what it believes in and to the 
policy that it took to the last election about no further deregulation is the National Party. It seems as though the 
major parties have moved towards total deregulation. It is disappointing that the Labor Party has fallen for that 
total deregulation scenario, because that is how things will end up if this legislation is passed. Small business 
will lose out in this state. It is the backbone of our economy. We should be protecting our small businesses as 
much as possible to ensure that they prosper, especially when our economy also prospers. We need to provide 
that protection. How do we provide that protection? I believe in the intent of having the Small Business 
Commissioner. I firmly believe that we need to control trading hours to ensure that we can keep those 
multinationals at bay and reduce their market share, which I believe leads to choice for the community.  

I have often engaged in some bantering with the member for Vasse in this place over what happens in Karratha. 
Karratha allows deregulated shopping hours. When people go shopping at 5.30 pm, they will find two gates at 
either end of the shopping centre. Coles is at one end and Woolworths is at the other. They are the only two 
stores trading until late in the evening. The same happens with Woolworths in Carnarvon. All the other retailers 
are shut. Why? It is because there are not enough people around. People do not want to do that sort of shopping 
in the specialty stores simply because they believe there are enough trading hours. We only have deregulated 
shopping hours for those big companies to gather their market share, which reduces small business, which I 
believe reduces choice.  

I have grave concerns about where we are going and for small business in this state. I am disappointed that the 
major parties have got together and are colluding, saying that they are trying to protect small business. If 
members go through the detail of this bill, they will see that there are concerns. Hopefully, those concerns will 
be raised during consideration in detail. Hopefully, we can get a piece of legislation that truly protects small 
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business but is not seen in the eyes of the major parties as smoke and mirrors, saying that they have the Small 
Business Commissioner but without delivering the protection that small businesses deserve.  

MR D.A. TEMPLEMAN (Mandurah) [5.52 pm]: I always find myself in this situation—standing in this place 
to make some comments just before the dinner break, when everyone disappears and no-one comes back 
afterwards. Speaking of small business, we will have an important gathering of members of the tourism industry 
in the courtyard during the dinner break this evening. We all know that the tourism industry is one of the very 
vulnerable industries in Western Australia, and Australia generally, particularly when there is an economic 
downturn or, as we have seen in Queensland after the recent major floods, which impacted on its tourism 
industry. I am sure that members in this place will enjoy the hospitality of the tourism industry and listen to the 
former member for Carine, Katie Hodson-Thomas, who is emceeing the evening. She was a great member. I was 
really pleased when she was a member of this place. Although she was on the opposite side, she was always a 
voice of reason. There are very few voices of reason in this government. 

Mr J.E. McGrath: What about me? 

Mr D.A. TEMPLEMAN: I do not put the member for South Perth in that category, being an amicable man who 
should be on this side of the house; that is, he should be a member of the Labor Party. He was born in Hamilton 
Hill. The pedigree of the member for South Perth would fit with a template of Labor Party membership.  

Mr J.E. McGrath: I went to John Curtin school, too.  

Mr D.A. TEMPLEMAN: There you are! Yet the member absconded to the Liberal Party. We all know that the 
member for South Perth quite often thinks that the arguments put forward by members on this side of the house 
are far more persuasive and are ones that he agrees with more than those from his own side. I would never 
divulge private conversations between the government Whip and me.  

I need to warn the Parliamentary Secretary to the Minister for Small Business that the handling of the Small 
Business and Retail Shop Legislation Amendment Bill 2011 is her apprenticeship. It is her interview for entry 
into cabinet. I believe that all eyes will be on her during her handling of this bill. I look forward to her sitting at 
the table during consideration in detail while being interrogated by members such as the member for North West, 
who has just spoken. The member for North West seesaws. 

Mr I.C. Blayney: What’s his pedigree?  

Mr V.A. Catania: Don’t set him up! 

Mr D.A. TEMPLEMAN: I am glad the member asked that question. Indeed, what is the pedigree of the 
member for North West?  

Point of Order 

Mr V.A. CATANIA: Madam Acting Speaker, the member for Mandurah must return to the bill that we are 
debating.  

The ACTING SPEAKER (Ms A.R. Mitchell): I will accept the member’s point of order. We have only a short 
time remaining. 

Debate Resumed 

Mr D.A. TEMPLEMAN: That is probably appropriate for me—a short time. I was going to say something 
very, very cutting but I am a nice person so I will not do that until later on in my speech after the dinner break 
when the member for North West will not be here to defend himself because he will be outside having a few 
drinks with the members of the tourism industry.  

I want to commend the member for Joondalup. Not only is he a successful party hire businessperson in his own 
right, and if ever one wants any type of entertainment north of the river — 

Mr A.P. O’Gorman: Not any type.  

Mr D.A. TEMPLEMAN: Yes, not any type because there are some types that the member for Morley and I, 
both being very staid — 

Mr I.M. Britza: Staid?  

Mr D.A. TEMPLEMAN: The member knows what I mean. We are pure and reserved and we would not go to 
some of the parties that the member for Joondalup might cater for. If one lives north of the river and if the 
Liberal Party is holding a massive function in the northern suburbs and perhaps needs some paraphernalia such 
as seats, chairs, trestles or marquees, the member for Joondalup is the man to see, or his daughter actually 
because she runs the business. The member is more of a figurehead, and what an interesting figurehead it is.  
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I want to congratulate the member for Joondalup. The one thing that has always impressed me about the member 
for Joondalup ever since I entered this place 10 years ago in February is his passion for small business. I cannot 
divulge the business of the caucus. The member for North West—he can probably attest to this happening on the 
rare occasion he attended caucus—would know that the member for Joondalup has always championed small 
business men and women in Western Australia. He has argued extensively for ensuring that the rights of small 
business owners in his electorate and those throughout the state are protected. This bill is before us because of 
the tenacity of the member for Joondalup. I do not think anyone in this place, particularly those who have been 
here since I have been here, would deny that. 

Ms R. Saffioti: I deny it. 

Mr D.A. TEMPLEMAN: The member for West Swan has not been a member as long as I have.  

I want to congratulate the member for Joondalup. As I was saying to the parliamentary secretary, this is her 
litmus test in terms of the ministerial application form. The eyes of the world will be on her to see how she 
performs.  

Sitting suspended from 6.00 to 7.00 pm 

Mr D.A. TEMPLEMAN: I am very pleased to continue my comments on the Small Business and Retail Shop 
Legislation Amendment Bill 2011, but I am very disturbed that members from my own side, apart from you, Mr 
Acting Speaker (Mr A.P. O’Gorman), are not here to listen to the continuation of my contribution! Obviously 
members from my side are more interested in the free food out there in the courtyard, and they should be 
admonished for it! If I wanted to take a great risk, I would call for a quorum to be formed, but I will not do that 
because we may actually end up with an early night, and I would not like to be responsible for highlighting to the 
government that it cannot maintain numbers in the house! 

This bill is, indeed, a litmus test for the member for Scarborough and her application form for the cabinet, 
because I have to say that the quality of ministers in the current cabinet is not high. She has a number of 
competitors at the moment; the member for Jandakot was a challenger, but I feel that, as in the old horseracing 
term, he is one out and one back; he has drifted back in the field. My very good friend the member for Murray–
Wellington, who I used to describe as one of the most disgruntled members of the government, has been 
overlooked, but he is still in there; he is probably one out and two back. 

Mr V.A. Catania interjected. 

Mr D.A. TEMPLEMAN: That could be argued; I would not argue that, but it could be argued. This legislation 
is very important for the parliamentary secretary because the member who sits in front of her and to her right is 
the one who looks shaky—the Minister for Environment. He is on very shaky ground, I feel. I think that the 
member for Scarborough is just one hop away from being on the front bench, and I am her biggest advocate, as 
she knows! I do not know whether that is very helpful; it may not be, because I do not have great form, but all I 
can say is that I am out there advocating for her! 

We have all attended the tourism industry function in the courtyard, and that is very important. The tourism 
industry in the Peel region comprises a number of small businesses, and there are a number of representatives of 
small businesses in Mandurah here as part of that function. The Peel region, like many regions in Western 
Australia, relies very heavily on a productive and effective small business community. Traditionally, small 
business in the City of Mandurah has been very much at the forefront of employment. The bigger mining 
operations are in other areas, such as the mining operations in Boddington and further south in Waroona. 
However, the small business sector in Peel continues to be the key employer in the broader region. A healthy and 
effective small business sector is absolutely crucial to the Peel region. One of the problems for the Peel region is 
that when we have a downturn—whether on the scale of the global financial crisis or more localised—it is the 
small business sector that feels the pain. A lot of the smaller businesses in Mandurah and the Peel region very 
much felt the impacts of the GFC. The interesting thing about the two-speed economy is that even now, when 
there is a downturn in regions such as Peel, it takes a much longer time to recover. The member for Murray–
Wellington may agree or disagree with me, but there are a lot of small businesses in the Peel region that continue 
to operate in a relatively flat environment. That really is of concern to us as members and advocates for our 
region. The economy of the Peel region is still in many respects very narrow in its capacity. There is a heavy 
reliance in the Peel region on retail and service industries, so when people stop spending, those businesses begin 
to feel the effects. We are seeing that every day in Mandurah and the Peel region; when people close their 
wallets and discretionary spending becomes constrained, our small and medium-sized businesses in the region 
experience the effects in employment and employment creation.  
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This bill, which sets up a commissioner, is an important move forward. Before the dinner break we were about to 
delve into the pedigree of the member for North West; I will not do that. I was tempted, and the member for 
Morley was goading me on to go into that, but I will not. The member for North West in his presentation 
highlighted a number of his concerns, including issues relating to the impacts and experiences of retail trading in 
the North West. Although I acknowledge that there are some concerns, one of the important things that we need 
to look at during consideration in detail is exactly what teeth this commissioner will have. That may be one of 
the member’s concerns: what teeth will this commissioner have? In other words, are we just setting up a 
toothless tiger, a toothless establishment, and when push comes to shove the position will not really do what we 
hope it will? I hope that does not occur. The member for North West said that he is concerned about this bill 
leading to further deregulation; I will need to be convinced of that situation during consideration in detail. I 
therefore look forward to the member for North West’s contribution, even though he quite often asks the 
government Whip whether he can leave early. I hear stories about the member for North West.  

Mr V.A. Catania: It is all untrue! 

Mr D.A. TEMPLEMAN: The member for South Perth and I speak often about the member for North West’s 
keenness to leave this place and go home. I would love to go home early; I cannot, of course, given my role.  

The parliamentary secretary is probably being coached now by the Leader of the House. May I finish—someone 
said, “Yes, please!”—by saying this: it is very important that the parliamentary secretary performs well during 
consideration in detail. This is the member for Scarborough’s application form for cabinet. I think that if I was 
Premier—god help the state of Western Australia if that was the case—I would look favourably upon the 
member for Scarborough as the next filler of any vacancy that may occur in the cabinet between now and 
Christmas.  

Mrs L.M. Harvey: Your advocacy does not help me.  

Mr D.A. TEMPLEMAN: I know. If the member for Scarborough can tell me who her major competitor is, I 
will perhaps advocate for them more stridently to help the member with her cause. I see the member for 
Scarborough as the next minister in the cobbled-together Barnett–Grylls–Bowler–Woollard alliance; I think that 
will be the case. The member for Scarborough should replace the member for Hillarys as not only minister but 
also Leader of the House. I think the member for Scarborough has the capabilities for that role. I will be 
watching very, very closely during consideration in detail as the member demonstrates her skills and offerings as 
a minister.  

The ACTING SPEAKER: The bill, please.  

Mr D.A. TEMPLEMAN: Yes, the bill—my kingdom for the bill! I will be watching very carefully. This is the 
parliamentary secretary’s chance and it could be the only one she has, so she should take it with both hands. 
When we go through consideration in detail, government members will obviously not speak on this bill, as they 
are always told not to, but members on this side of the house will have a number of questions and queries on 
some of the clauses, as will the member for North West. I hope that we will hear from the parliamentary 
secretary in answer to those queries and questions that we may have on some of the clauses. I will leave it there, 
and I look forward to dealing with this bill during consideration in detail.  

MR P. ABETZ (Southern River) [7.14 pm]: I am glad to rise and speak to the Small Business and Retail Shop 
Legislation Amendment Bill 2011. Small business is vital to the economy of Western Australia. A very large 
number of small business owners in my electorate not only run businesses, but also make very significant 
contributions to the economy of Western Australia. Indeed, I think that we often underestimate the importance of 
small business. Small businesses are generally family-based, and in times of economic downturn they often have 
the capacity to weather the storm quite well; they tighten their belts and get through the tough times. However, 
small business owners often do not have much knowledge of the laws and regulations that pertain to business. 
Therefore, I am sure that many in people my electorate will very much welcome the provisions in this bill that 
facilitate the appointment of the Small Business Commissioner.  

Many small businesses are started from a sort of idealistic basis and the excitement of “running your own 
business”, which often means that people who start these businesses do not have as much background as we 
might wish them to have to navigate the sometimes turbulent waters of dealing with bigger players in the field 
and government departments. In any relationship there is always the potential for conflict. To have to resort to 
legal action to get things sorted out is costly and often simply not done.  

The Victorian Small Business Commissioner model certainly has runs on the board; some 80 per cent of disputes 
brought to the Victorian Small Business Commissioner are resolved through mediation. In fact, apparently 
34 per cent of matters are resolved before going to mediation simply by providing the necessary information to 
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both parties in the dispute to say, “These are the laws. These are the issues that are at stake.” Most people then 
recognise their obligations and act accordingly, and the issue can be amicably or at least tolerably resolved.  

I also see the provision in this bill for the appointment of the Small Business Commissioner as a very valuable 
facility for the franchising industry. A number of small franchisees in the business world encounter problems in 
dealing with their franchisors, but, as it is an ongoing relationship, there is often a reluctance to deal with the 
issue. Franchisees often hope that the problem will go away, but it becomes very costly to tolerate something 
that is not right in the commercial relationship. Therefore, the provision of the Small Business Commissioner to 
address the situation and clarify the obligations of both parties will be a very positive contribution to making 
franchising work more effectively. In that way, I think the Small Business and Retail Shop Legislation 
Amendment Bill is a great supplement to the Franchising Bill 2010 that I introduced into this house last year.  

The Franchising Bill simply requires that parties to a franchising agreement act in good faith to one another. One 
would hope that all businesspeople do that anyway, but having it in legislation certainly makes that obligation 
very clear. The other thing the Franchising Bill does is provide penalties for breaches of the Franchising Code of 
Conduct. In a way, it provides a second step; if mediation has not resolved the issue, the Commissioner for 
Consumer Protection can deal with the issue and, if appropriate, launch a prosecution against the person who is 
in breach of the code. In that way, we would have, in a sense, a policeman. Having a Small Business 
Commissioner who is able to deal with the bulk of the conflicts that arise in a positive, mediatory way is a 
wonderful step forward for small business in this state, and certainly supplements what the Franchising Bill 2010 
also hopes to provide.  

The other very positive aspect of the Small Business and Retail Shop Legislation Amendment Bill is the 
protection it will give retail tenants in shopping centres. A lot of things go on in the leasing of shops or the 
renewing of leases that are really a misuse of power by shopping centres. I have some knowledge of the 
pharmacy industry as my daughter owns a pharmacy. Pharmacies cannot relocate easily, because there is a whole 
process that they need to go through. Because of that, some shopping centres try to double the rent when it is 
time for a pharmacy to renew its lease, because they know the cost involved in relocating a pharmacy is so great. 
It is predatory-type behaviour that is simply unacceptable.  

I add my support to this bill. I certainly look forward to the implementation of this bill. I believe it will bring 
great benefits to the small business sector in Western Australia. I am sure that my constituents in the electorate 
of Southern River will greatly appreciate this legislation coming into effect.  

MR M. McGOWAN (Rockingham) [7.22 pm]: I do not want to speak for very long on the Small Business and 
Retail Shop Legislation Amendment Bill 2011. I have listened to some of the debate. I listened particularly to 
your contribution to the debate, Mr Acting Speaker, as member for Joondalup. You spoke about the necessity for 
a mechanism to resolve issues involving small businesses. I also listened to some other contributions to the 
debate. It has been a fairly friendly discussion of this legislation. I am pleased that there is agreement on 
progressing the idea of having a Small Business Commissioner in Western Australia.  

The genesis of this legislation goes back to the agreement made between the opposition and the government 
during discussions on trading hours. The idea was put to the government by the Leader of the Opposition, by 
you, Mr Acting Speaker, and by others that if the government wanted to extend trading hours, it had to provide 
some additional support and protection to people involved in small business in Western Australia. The 
government agreed to that. That is a good move. We are now dealing with this legislation as a consequence. 
Further legislation on commercial tenancies is the other part of that agreement between the government and the 
opposition. There are some difficulties around the detail of the legislation, but in broad terms, both pieces of 
legislation are agreed between the government and the opposition. This legislation provides a way for small 
business people to negotiate or resolve issues, particularly with their landlords, in a non-litigious and simpler 
way than they perhaps can at the moment. That is a good thing.  

I have a lot of sympathy for people in small business. Various members have told stories about their involvement 
with small business, including for some their role as small business people before arriving in the Parliament. My 
general experience is that most members have not been small business people. Most members have come from 
government jobs or have been teachers, lawyers, economists, lobbyists or farmers. Funnily enough, there are 
probably more former small business people in the Liberal Party than the Labor Party, but some members of the 
Labor Party have come from that background. I think it is a good background for giving people an understanding 
of the nature of work and effort. As I said, I have a lot of respect for people who get into small business. A great 
many people who get into small business probably should not do so. That is the reality. About 70 per cent of 
small businesses do not survive. That is a huge number. A large number of people invest their money, take out 
loans and mortgage their homes to set up small businesses and it does not work for them or their families. 
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Depending on how they structure it, they often lose everything as a consequence. A lot of people should not go 
into the field. This is perhaps overstated, but there needs to be more education for people so that they can 
understand what they might be getting themselves into when they think it is a good idea to go into business. 
Seven out of 10 people who do that will not make it. That is sad. I find it a very sad experience to walk through 
my shopping centre and see empty shops. People had bought a franchise or invested money to open a clothing 
boutique, home wares shop or something of that nature and those shops are now closed. It is a shocking thing to 
see, because those people have generally lost most of their life savings as a consequence. I hate the idea that 
people who have had a go have had that outcome.  

Policy initiatives or ideas that governments can undertake to try to rescue people in that area are limited. This 
initiative is one. It will help to resolve some disputes and issues, particularly between landlords and tenants. That 
is a good idea. The other initiative—the lease register arrangement—will help people understand rental 
arrangements for others in retail, so that they can understand how they compare. It will provide transparency for 
people who are taking up a lease, so that they can understand what they are getting themselves into vis-a-vis 
other tenants. That will allow people to be more educated. Irrespective of that, a number of businesses will still 
fail.  

I have had some experience with small business. My father and mother ran a small business virtually the entire 
time I was growing up. My father was a wool classer, funnily enough, when I was born. He then worked for 
BHP in a steel mill. After that, he wanted to go into business on his own. He ran a milk run and an instant lawn 
business before running squash centres, which we owned. I grew up predominantly in a squash centre. Running a 
small business is a hard life, particularly when running squash centres, because squash is now pretty much 
finished. In the late 1970s and early 1980s it was very popular, fortunately for my parents.  

Mr W.R. Marmion: Were you any good?  

Mr M. McGOWAN: I played in the Australian titles as a junior. Unfortunately, when I was competing in the 
Australian titles there were people around like — 

Mr W.R. Marmion: Dean Williams?  

Mr M. McGOWAN: No; he is 10 years older than me. There were fellows by the name of Rodney Martin and 
Rodney Eyles and a few other people of that stature. I think they both went on to become number two in the 
world. As a 15-year-old, it was not pleasant to play them. I realised I was never going to be a professional squash 
player so I concentrated more on my studies, which I think was the best outcome for me considering that most of 
those players can barely walk these days!  

What I did learn from growing up in a small business was that running a small business is hard. Money does not 
always come in and life can be very difficult. As parliamentarians, we need to be sympathetic and understanding 
of that. Policy initiatives for us to help people in business are limited. One policy initiative we can use is to try to 
keep tax levels as low as possible, but there is never a huge small business tax impost or reduction on either side 
of Parliament—I have not seen one anyway. Most small businesses do not pay payroll tax. The other two taxes, 
land tax and particularly stamp duty, do not generally apply to small businesses either, unless business owners 
dispose of their businesses and make money from that process. Capital gains tax is another tax, but that applies 
to the end of the business process when there has been a success made of it. While it is in operation, company 
tax is an opportunity for government to make life better for businesspeople. Big tax cuts in that regard are 
periodically put in place by the commonwealth, but I do not think they will ever be enough for the small business 
sector. I would like to make their tax situation better, but I am not exactly sure that taxes are what makes or 
breaks a small business. Therefore, the things we can do are limited, but we can make sure that the economy is 
successful. A successful economy is generally the best thing. If there is money being spent, that is generally the 
best thing for small businesses to be successful.  

On my side of Parliament, I, and most of my colleagues, always advocate on behalf of people who want to take 
the initiative and have a go. I believe in that. I do not want to impose restraints or red tape on people who want to 
take initiatives, have a go in small business and have that experience. I have a great deal of sympathy for people 
in that area. I also have a lot of empathy and understanding for people who work for people in small business, 
the employees, and I want to support them as well. Although I express my support for people in small business, I 
also express my support for people who work for small businesses. As I said, I hate walking through shopping 
centres and seeing an empty shop. At the same time, people who work in small businesses, not just the business 
owners, have long, hard days as well. It does not matter if it is in retail or other forms of business—light 
industrial and so forth—a lot of people have hard lives in this field, whether they own the business or they work 
for the business. Therefore, I do not hold the view, which some people in the small business lobby hold, that it is 
all about wage rates for people who work for the small business, particularly in Western Australia, a state with a 
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competitive labour market. If the lives of people who work for small businesses are made difficult because of 
their pay, far fewer people will be willing to work in the field. We might be slightly different to other states in 
that regard, but the success of our economy means that there is competition for labour.  

People who run small businesses have to make sure that their employees are properly remunerated or those 
employees might choose to work elsewhere. That may well be damaging for people attempting to obtain and 
keep good staff. In any event, there is an imbalance in bargaining power and there is an imbalance in the 
relationship, particularly for people who run small businesses, with those people who they might deal with in 
their leasing arrangements. Anything that allows those disputes, and other disputes covered by this legislation, to 
be resolved more simply and easily, particularly considering people in small business are very time poor, is a 
good thing. People in small business do not often have time to deal with these sorts of issues; they do not have 
the time, they do not have the inclination, they do not have the patience and they often do not have the skills. 
Therefore, I support anything that allows simplicity and I hope that this legislation has the ultimate outcome of 
giving people in small business the opportunity to resolve their issues more simply, easily and cheaply than is 
currently the case. 

MR P.T. MILES (Wanneroo) [7.34 pm]: I would like to put on the record the valid reasons for bringing in the 
Small Business Commissioner. The small committee that I am on within our party asked the former Treasurer, 
the member for Vasse, to put this legislation on the agenda. He took the initiative to look at the Victorian model, 
bring it back and take it up further. One of the primary reasons I like the legislation is because everybody knows 
that legal action in any form or place costs a minimum of $5 000 to $10 000. I like the very low-cost mediation 
session that can be driven through the Small Business Commissioner. As noted in the parliamentary secretary’s 
second reading speech, up to 80 per cent of matters that come before the Small Business Commissioner in the 
Victorian model are mediated out. That is a great plus and is one of the reasons that I truly support the 
legislation. I also support it because my electorate of Wanneroo is unique in that it is surrounded by two major 
light industrial parks—Wangara Park and Gnangara Park industrial estates. In the northern section of the area, in 
Neerabup, there is a new park, Meridian Park, that LandCorp is currently expanding to 600 hectares. The 
feedback I am getting from all businesses, ranging from a one-person business in a house through to a factory 
that employs 400 or 500 people, is that they are looking for this sort of support from a government. I am glad to 
be part of a government able to put this bill up. It is not before time, and it is great to hear the opposition 
supporting small business and retail amendments that will come forward later tonight and this week. 

I hesitated, when the Minister for Small Business, Hon Simon O’Brien, presented this legislation to me and 
others, over the fact that the Small Business Development Corporation was going to look after it. I think 
everybody was a bit concerned about that. The fact that the commissioner will be a new person at a higher level 
within that entity makes me quite confident that the minister has been able to iron out and fix any of the issues 
that we presented to him—I guess time will tell. We have to give this a try; we have to make sure that it works. 
We can always come to this place with grievances, and, through that process, let the parliamentary secretary and 
the minister know that the legislation is not working. But I am quietly confident, after my discussions with the 
public servants in the minister’s office, that this will be a very successful program. I know that a lot of small 
businesses in my electorate will take good advantage of it and I will make sure that they have full access to 
anything that they need.  

There have been some small business issues recently in my electorate of Wanneroo. I have not checked to see 
whether this bill will help those people. We have some mum and dad small business people running very small 
businesses in their homes and unfortunately in some cases they fall foul of the local authorities by being just on 
the outskirts. I hope that the Small Business Commissioner will liaise with these businesses a bit more 
effectively than the local authorities can, and maybe smooth over some of those relationships that need to be 
there. 

The Wanneroo Business Association was very happy to see this bill come forward. It basically said it was long 
overdue and should have been in place years ago. But things take time and we need to get these things up in due 
course. I commend both ministers—the previous minister, the member for Vasse, and the current minister, Hon 
Simon O’Brien, along with the parliamentary secretary, the member for Scarborough, in getting the Small 
Business and Retail Shop Legislation Amendment Bill to us in about 12 months. We have been working on it for 
that time. It is great to see that if everybody lends their will and puts their nose to the grindstone, we can get bills 
up in this place relatively quickly and trouble-free. I thank everyone involved for that and support the bill. 

MR I.M. BRITZA (Morley) [7.40 pm]: I want to add my voice in support of the Small Business and Retail 
Shop Legislation Amendment Bill 2011 because there is no doubt that right across the chamber there is general 
support for the fact there is great need for some definitive action to be taken to protect small businesses.  
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When I was doorknocking in my electorate to find out how my constituents would respond to changes to the 
retail trading hours I heard about the plight of small businesses. I ran into several small business owners and 
began to really desire to do something to assist them to gain some kind of protection. Therefore, I was delighted 
when this bill came onto the floor in the party room and we began to discuss it among ourselves, because our 
small businesses definitely need protection.  

This legislation will allow owners of small businesses to have a voice of authority. When they are going forward 
in a dispute situation, it will be wonderful to have the Small Business Commissioner, who will give direction on 
what appear to be unfair business practices by landlords over some small businesses. It is this house’s right to 
protect those people. We often hear rhetoric about representing small businesses, but oftentimes legislation 
appears to do the opposite. I am delighted to have a piece of legislation before us that gives small businesses 
access to hope in the resolution of some very difficult situations. I was very happy to hear the member for 
Rockingham use the word “simplicity”, because sometimes even small business owners find it very difficult to 
understand the legislation that covers them. I believe simplicity is at the core of what we intend to achieve with 
this bill tonight. I commend both ministers, and of course, the parliamentary secretary who will present this bill 
tonight. I add my support to this bill with great joy that it has finally come on. 

MRS L.M. HARVEY (Scarborough — Parliamentary Secretary) [7.42 pm] — in reply: I will keep my 
comments short in summing up the debate on the Small Business and Retail Shop Legislation Amendment Bill 
2011 because I understand that we will go into consideration in detail to examine some of these issues more 
closely. I thank members for their contributions to the debate and their support of the bill. I reiterate that the 
concept of a Small Business Commissioner or a small business advocate has been around for quite some time. I 
acknowledge the work of the former ministers, the member for Vasse and the member for Nedlands, in helping 
to bring this legislation to a point at which we can present it to Parliament in this fashion. 

As I mentioned, I am pleased that we will enjoy bipartisan support for this bill. A wide range of topics have been 
brought up in this debate, some of which I think need to be addressed. This legislation will not address the retail 
trading hours issue on its own, nor will it address the issue of lease registers. Other issues brought up as concerns 
by members will not be addressed by this legislation either, such as the predatory pricing issue raised by the 
member for Joondalup. That will always remain the province of the Australian Competition and Consumer 
Commission; it has legislation specifically designed to deal with those sorts of issues. Issues to do with 
competition and anti-competitive behaviour between businesses once again fall under the province of either the 
ACCC or federal consumer law. This bill does not seek to encroach upon areas that are already enshrined in 
legislation federally.  

The Small Business Commissioner will be an independent statutory authority. Questions were raised about why 
we have set the commissioner model up in the way that we have. We enjoy a great advantage in this state in that 
we have a very active and productive Small Business Development Corporation. A lot of the activities of the 
SBDC have crossover with the roles that will fall under the realm of the Small Business Commissioner. We are 
privileged in a way that the main comparison of this bill seems to be with the Victorian legislation. Victoria had 
a government agency that covered small business and a wide range of business and economic matters for that 
state, but it did not have a department or a departmental area that looked after advocacy and advisory services for 
small business, so Victoria in effect had to start from scratch.  

Our SBDC is to be congratulated for the way that it has taken on looking at how it will readjust some of its 
processes to fall under the realm of the work of the Small Business Commissioner and mediation service. It has 
already identified three full-time equivalents who are acting in an advisory capacity on commercial tenancy 
issues and retail tenancy issues. There is no need to duplicate those services because those people can perform 
that role under the commissioner. We expect that the commissioner will deal with a variety of disputes. Much 
has been said about unfair market practices, but really the bulk of the issues dealt with by the Victorian 
commissioner fall under the retail tenancy banner, particularly retail tenancy disputes. We do not really expect 
that our range of activities will differ much from the role of the Victorian commissioner, which also deals with 
business-to-business disputes, contractual disputes and, increasingly, issues to do with franchising disputes. It 
will also help small businesses as they work their way through scams, advertising scams and all sorts of other 
things in trying to empower small businesses around their rights in dealing with those issues.  

We also perceive that an educational role will be involved in this. A lot has been said about the failure rate of 
small businesses. It is tragic when small businesses go belly up because those people usually lose everything, but 
quite often small business owners do not necessarily get the right kind of advice or information when they are 
setting up their business. I believe 49 per cent of the franchising disputes that come before the ACCC involve 
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franchisees who failed to get legal advice before they signed their contracts. Therefore, we perceive that there is 
definitely an educational role to be played.  

Most importantly, the most successful aspect of this legislation will be the mediation role that the Small Business 
Commissioner and a panel of mediators will undertake. Eighty per cent of disputes in Victoria are resolved 
through mediation; 34 per cent of disputes are actually resolved at the investigative stage at which, with just 
preliminary information requests from the two parties, the parties end up coming to some kind of resolution 
themselves without even needing a mediation service. That is actually where we want to be; we want businesses 
to treat each other appropriately and we want businesses to try to work together to resolve disputes. I see the 
commissioner’s role as a way of facilitating that kind of environment in our business community. It has certainly 
happened in Victoria. I cannot see any reason that we need to reinvent the wheel here in the west to arrive at a 
different and potentially less successful outcome than the model that we are copying.  

The member for Cannington mentioned some issues with food hall tenants at Westfield shopping centres. The 
Small Business Commissioner will not be able to help increase the volume of trade for businesses, and I do not 
imagine that the Small Business Development Corporation will involve itself in planning issues around the right 
design for shopping centres and whether they should be a main street or a big box set up, or those kinds of 
issues. But certainly if a theme emerged of issues with a particular style of shopping centre, that would be 
one area on which the Small Business Commissioner would report to the minister and government that a trend 
has developed in a particular industry that may need a policy reaction of government to intervene to protect 
small businesses from unfair practices. 

I will not spend too much more time summing up; I expect we will drill down into the finer details when we go 
into consideration in detail. Once again, I thank members for their contributions to the debate. It has been very 
interesting to listen to people’s stories about small business; I think every member in the house holds small 
business very close to their heart and has great relationships with the small businesses in their electorates, and 
that is exactly what this legislation is all about. It is about creating a system that can support our small businesses 
and help them move through sometimes very difficult circumstances as they try to negotiate their way through 
legislation that is not at the heart of their core business and try to find a resolution that works for them. 

Question put and passed. 

Bill read a second time. 

Leave denied to proceed forthwith to third reading. 

Consideration in Detail 

Clauses 1 to 3 put and passed. 

Clause 4: Long title replaced — 

Mr A.P. O’GORMAN: Clause 4 deals with the long title of the bill, which describes the purpose of the act. 
Could the parliamentary secretary explain the purpose of the bill so that people reading Hansard—small 
businesses owners will hopefully read this—do not have to wade through the Small Business and Retail Shop 
Legislation Amendment Bill 2011? Can the parliamentary secretary explain the exact intention of the bill and the 
purpose of creating a Small Business Commissioner and a Small Business Development Corporation, and how 
that will benefit small business? Also, can the parliamentary secretary explain how the operations of the SBDC 
will be distinguished from the operations of the Small Business Commissioner? During their contributions to the 
second reading debate a number of opposition members raised the possibility of a conflict of interest, and 
although we are supporting this bill, we would have preferred the Small Business Commissioner to be 
completely independent of the Small Business Development Corporation. The reasons for that are that the 
SBDC, as good an organisation as it is, will provide information and advice to small businesses, and at a later 
stage of a dispute may be to asked adjudicate on an issue about which it has provided advice to both sides. That 
would cause a bit of a conflict, and my view is that we would be much better off if the Small Business 
Commissioner was completely independent and had his own department and people to advise him so that he 
could look, completely independently, at each side of the dispute, having not provided advice to either side and 
being fresh to the dispute. Can the parliamentary secretary explain briefly the intention of the bill? I have asked 
these questions because when small business owners read bills and acts and things, they go way over their heads; 
it is too hard. It is not that they are not educated enough or enlightened enough, but they just do not have the 
time, sometimes, to sit down and nut out what we are doing in this place. It needs to be very simple for them, and 
it need to be easily explained. Could the parliamentary secretary answer those questions? 
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Mrs L.M. HARVEY: The purpose of the bill is to provide a low-cost, non-litigious mediation service to assist 
small business in disputes. I do not see that there is necessarily going to be a conflict in having the Small 
Business Commissioner sit within the Small Business Development Corporation; indeed, the Victorian model 
has advisers and case managers who deal with each case as small business owners present themselves to the 
commission for help. Those case managers act in an advisory capacity in the beginning. The difference between 
our SBDC and the Victorian model is that the SBDC does not have the power to investigate or to deal with the 
other parties to a dispute; they can act only in an advisory capacity. This legislation empowers those officers who 
currently act in an advisory capacity to also give advice to the other party and to try to find a solution that way. 
Thirty-four per cent of issues that come before the commissioner in Victoria are resolved at the initial stages just 
by the officer making a preliminary investigation, getting both sides of the story, and having the parties 
understand each other’s point of view. 

With respect to the mediators, Victoria has a vast raft of private operators in the mediation area. The bill has a 
clause that we will come to later that relates to confidentiality of what is discussed during the mediation process. 
The issues discussed between the parties cannot be later used if they end up taking the dispute to the State 
Administrative Tribunal. I hope that answers the issues the member raised. 

Mr A.P. O’GORMAN: The fourth dot point under clause 4 states that the act will — 

… provide alternative dispute resolution services in respect of small business disputes and disputes 
referred under any other Act; 

It is clear to me what that is about, but can the parliamentary secretary put on record exactly what it means so 
that, rather than having to read the whole thing, a small business operator out there—at the click of a mouse, if 
the parliamentary secretary likes—can see, when this stuff gets up on the website, that this is an alternative 
dispute resolution mechanism available to them? Can the parliamentary secretary explain what the alternative 
dispute resolutions are, and the process of instigating one? 

Mrs L.M. HARVEY: The alternative dispute resolution is basically mediation, so instead of having to engage 
lawyers to go to court and present their case, people will sit in a room across a table with a mediator to try to 
work out their differences and come to an acceptable compromise for both parties. That is what alternative 
dispute resolution is, basically, in a nutshell. 

At the moment, the commercial tenancy act covers disputes. Later in this bill, there is a direct reference to the 
Commercial Tenancy (Retail Shops) Agreements Act, and I believe that the Small Business Commissioner will 
be the first port of call for disputes that arise out of that act. Any disputes that arise between tenant and landlord 
will, under that act, go, as the first point, to the Small Business Commissioner with an attempt at mediation. 
Obviously, in certain circumstances mediation will not work, and those disputes will then go through to the State 
Administrative Tribunal to hear the dispute. At the moment, the only coverage is that of the commercial 
tenancies act. 

Mr A.P. O’GORMAN: Thank you. I refer again to alternative dispute resolution. Will the parliamentary 
secretary provide just a little more detail. I know that alternative dispute resolution is not just a case of two small 
businesses with a dispute before the Small Business Commissioner that is unable to be resolved through 
mediation or by the Small Business Commissioner. The Small Business Commissioner does not have the power 
to adjudicate which party is right and which party is wrong. The parliamentary secretary then referred in her 
answer to the dispute going before the SAT. Will the parliamentary secretary tell us the mechanism to move the 
dispute from the Small Business Commissioner to SAT? Is it by referral by the Small Business Commissioner or 
do the parties involved in the dispute have to approach SAT? I know that we will get to this later in the bill, but it 
is relevant to the long title. Will the parliamentary secretary explain the process once mediation is exhausted? 
How is the alternative dispute resolution process escalated to SAT? Could the parliamentary secretary also 
outline the costs involved in doing that? I know that she will not have the exact costs, because she has not tested 
the market in Western Australia yet. I assume the costs, as mentioned by the parliamentary secretary earlier, will 
be about $200 per mediation. Will the parliamentary secretary confirm whether that is the correct amount—
approximately?  

Mrs L.M. HARVEY: We are not sure what the costs will be; however, we envisage it being similar to those 
charged in the Victorian model. In Victoria, each party pays $195 for the dispute resolution process. The total 
cost of that process is set by the commissioner, and at present that is set at $900. The balance, about $500, which 
is not picked up by the parties to the mediation, is subsidised by the government under the commissioner-funded 
model. 
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A matter is escalated from ADR—alternative dispute resolution—to SAT once the parties who have been 
through the mediation process cannot resolve their dispute. The commissioner will issue a certificate that 
basically says the dispute could not be resolved through mediation. The commissioner has some ability to get 
people to sit down, to be sensible and to resolve their disputes because he can specify on the certificate whether 
the parties to the dispute have been acting in good faith or if one party has been reluctant to participate in 
mediation or has been obstructionist. Those kinds of issues can be included on the certificate that is presented to 
SAT, which then uses that information about a party’s willingness to participate in the process of mediation to 
arrive at an acceptable outcome in its judgement. 

Mr A.P. O’GORMAN: I have two issues around the costs. First, the parliamentary secretary said that the costs 
in Victoria are approximately $900, of which roughly $400 is shared equally by the parties to the dispute. Is that 
per mediation or per session or is that for the whole of the dispute mechanism? Can the parliamentary secretary 
take advice on that? Second, the parliamentary secretary mentioned that on the certificate from the commissioner 
forwarded to SAT the commissioner can include adverse findings against one party or the other. Is it expected or 
anticipated that an adverse finding by the commissioner suggesting that Mr X did not participate or did not 
cooperate will be taken into consideration by SAT when any further costs are allocated one way or the other at 
the resolution of the dispute? 

Mrs L.M. HARVEY: In Victoria, the cost is $900 per mediation, and 95 per cent of disputes are resolved in 
one session of mediation. Bear in mind that when an issue comes into the realm of the commissioner, a 
caseworker will be assigned and most of the work between the two parties is done prior to sitting down to 
mediation; that is, the working out of the nuts and bolts of the agreement to resolve the dispute. 

The members other question was about the commissioner’s ability to include comments on certificates. 
Certainly, the Victorian Small Business Commissioner uses the threat of a notation on a certificate indicating 
that one or other of the parties is not willing to negotiate, is being obstructionist or is unwilling to participate in 
mediation. Quite often that is enough to get the parties to work out that they should sit down and speak to each 
other to try to arrive at a compromise. SAT is empowered by legislation to award costs and damages to either 
party. In the event that that this process ends up before SAT and becomes a long and involved process requiring 
additional costs to both parties, SAT can award those costs against a recalcitrant party if it deems it appropriate 
to do so. 

Mr V.A. CATANIA: Winding back to the establishment of the Small Business Development Corporation and a 
Small Business Commissioner, the member for Swan Hills raised the matter of the cost of establishing a Small 
Business Commissioner. What resources will the Small Business Commissioner have? Will they be greater than 
those of the Small Business Development Corporation? What will be the qualifications of the Small Business 
Commissioner? Will the position require qualifications greater than those of a first-year lawyer? As the 
parliamentary secretary knows, when dealing with the various shopping centres, they pull out all guns—their 
senior lawyers; their barristers; their QCs—to try to intimidate and blow out of the water small businesses with a 
dispute requiring mediation. Speaking of the mediation process, is that between the landlord and the tenant or if 
the landlord brings a solicitor, will the tenant have to bring a solicitor to the mediation process? 

Mrs L.M. HARVEY: I thank the member for North West for the question. In actual fact, the mediator has the 
right to send counsel away during the mediation process if he so chooses. With respect to any lawyers who may 
be in the chamber, this process is designed to prevent small businesses being drawn into costly legal battles. The 
government hopes that, if we follow the same path as Victoria, most of these issues—80 per cent of them—will 
be resolved via mediation and without the need to bring in legal counsel. If one or other of the parties chooses to 
have legal counsel, that is a cost they will bear. The price for the mediation service is to be set by the 
commissioner, and the parties to the mediation will be levied the appropriate cost set by the commissioner at the 
time of the mediation. 

Mr V.A. Catania: And what will be the qualifications of the Small Business Commissioner? 

Mrs L.M. HARVEY: That is an interesting question. This process has been in place for quite some time in 
Victoria and a wide range of people have a background in mediation and advocacy services. We expect to draw 
people from that pool; that is, people with experience in mediation services or people who have been involved in 
advocacy services for small business. However, it is a matter of having a skilled set of people who are willing to 
sit down to try to work a pathway through to resolution. I do not know that there is any specific qualification for 
the role; it is a matter of choosing the right people for the role of trying to get the two parties to engage with each 
other in good faith.  

Mr V.A. CATANIA: Will the Small Business Commissioner provide legal advice to tenants with disputes or 
who are seeking advice in general about their leases and so forth?  
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Mrs L.M. HARVEY: The mediators will be well versed in the rights and responsibilities under the commercial 
tenancies act. They will not provide what would be called written legal advice to parties to a mediation. They 
would advise each party of their rights and responsibilities under the act and try to get them to see where they 
stand in that dispute within the range of the act. Does that answer the member’s question? 

Mr V.A. Catania: Yes. 

Ms L.L. BAKER: I have an inquiry of the parliamentary secretary about this clause, which deals with the long 
title. This is called the Small Business and Retail Shop Legislation Amendment Bill. One of the areas that mostly 
concerns me is micro-enterprise and, in particular, home-based businesses, which run into the same kinds of 
disputes—but perhaps at a different level—that small businesses do, by definition. I would be really interested to 
hear the parliamentary secretary’s observations or comments about how the government could, firstly, make sure 
that home-based businesses, many of which are owned by women—but that is increasingly changing as more 
people take advantage of being able to locate themselves at home and work out of their home, such as IT 
businesses or whatever—are aware of this legislation. Traditionally, lots of these businesses have been owned by 
women. I am interested in the whole area of micro-enterprise and home-based businesses and how the 
government will get to that part of the market in Western Australia and promote to those people what I believe is 
a really good development. 

Mrs L.M. HARVEY: The advantage of the service that we are offering is that it is a lot more hands on. The 
Small Business Development Corporation also has very developed networks through its business centre, its 
online networks and its connections with business enterprise centres and other organisations, which also help to 
represent home businesses and micro businesses, as the member said. I can certainly see a very important role 
for the commissioner to play in dealing with disputes between those home-based businesses, which do not 
necessarily have the capacity to go out and source the information on their own. I can see that this legislation 
will empower them in their disputes. Indeed, a lot of the disputes resolved in Victoria, outside the realm of its 
commercial tenancy legislation, are to do with contractual issues between small businesses when they cannot 
quite agree on the interpretation of the contracts that they have signed. The mediation service certainly assists 
them in coming to a compromise. 

Ms L.L. BAKER: That is really good to hear. When we get to the clause later, I will pursue the issue of the 
education role that the government intends to play. 

Mr A.P. O’GORMAN: The issue the member for Maylands raised, which was also mentioned earlier by the 
member for Wanneroo, concerned a dispute between a home-based business and a local council. Clearly, a lot of 
local councils—my own local council is one of them—do not permit home-based businesses to just operate. In 
many instances, local governments have a policy that home-based businesses must have a permit to operate. That 
is how they keep control of them. They maintain traffic regulations and things like that around a small business. 
However, many small businesses or home businesses do not realise that they need a permit, and when council 
pounces on them, as they like to say, they dispute it and say, “It’s my house; it’s my backyard. I can do what I 
want. I’m not generating any extra traffic or anything like that.” Can the parliamentary secretary tell us how the 
Small Business Commissioner might be able to mediate in a situation like that? I am mindful of the fact that the 
member for Wanneroo raised this issue, because I know that it is an issue in Wanneroo, it has been an issue in 
Joondalup, and I am sure it is an issue in many other local governments around the place. The explanatory 
memorandum also explains that the Small Business Commissioner is to mediate disputes between government 
bodies as well as business-to-business disputes. 

Mrs L.M. HARVEY: Certainly, the SBDC already plays a role in helping smaller businesses in their 
negotiations with government and in wading their way through the regulations and various other forms of red 
tape imposed upon them by our different levels of government. The area in which this bill differs from the 
Victorian model is that we specify later in the bill, under proposed section 14A(c), as follows — 

to receive and investigate complaints by small businesses about the actions of public sector bodies that 
affect the commercial activities of small business; 

The Victorian legislation was not specific. We have made it very, very clear that our Small Business 
Commissioner, our service and our panel of mediators are empowered to act on behalf of small businesses in 
those negotiations. 

Dr A.D. BUTI: I return to an answer that the parliamentary secretary gave to a question from the member for 
North West about legal representation. Can the parliamentary secretary clarify that there is no statutory power 
for a mediator to bar legal representation? That is one part of the question. Is there or is there not power to 
exclude legal representation? Secondly, is there power to award costs? 
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Mrs L.M. HARVEY: Further on, proposed section 15H(1) of the bill states — 

A party may be represented by a lawyer during an alternative dispute resolution proceeding but the 
facilitator may, if the facilitator considers it appropriate to do so, meet with the party, either alone or 
with another party, without the party’s legal representative being present. 

So, yes, we have provided an opportunity in this legislation to have the facilitator or the mediator meet with the 
parties separately from their legal representation. The Small Business Commissioner does not have the power to 
award costs, but the State Administrative Tribunal does. 

Dr A.D. Buti: But does that give the right to exclude legal representation for the whole process or for just part of 
the hearing—that is, they can go outside and — 

Mrs L.M. HARVEY: It is intended to be broad, and this is where I come back to choosing the appropriate 
mediators.  

The member will probably agree in time that sometimes two parties in a dispute can have a different kind of 
conversation from one they would have when they have legal representation, and that sometimes that interest 
might be best served by reaching an efficient and timely outcome. If the mediator perceives that they can achieve 
that outcome in a timely fashion and that both parties will be satisfied by excluding the legal representative, I 
would say that they will choose that path. We empower them to do that with this bill. Should either party choose 
to have legal representation and take the issue to SAT, they would be issued with a certificate by the 
commissioner; that would be detailed as the outcome of the mediation and the matter would go before SAT. SAT 
could award costs to either party if it deemed an action was vexatious or not in good faith or whatever was 
appropriate under the SAT legislation.  

Mr V.A. CATANIA: Could the Small Business Commissioner in providing that mediation between the landlord 
and the tenant—the landlord being the owner of the shopping centre and the tenant being a lessee—access the 
floor plan and the cost per square metre for each business in that shopping centre? As I said in my contribution to 
the second reading debate, the Coles and Woolworths of the world are given a fixed square metreage every time 
they occupy space in a shopping centre. While the poor small business person, who might have a party hire place 
or a food store might pay $7 000 a square metre, Coles and Woolies could pay around $200 a square metre. Will 
the commissioner be able to access that information to assist in the mediation process?  

Mrs L.M. HARVEY: Strictly speaking, the ability to compel either party to produce comparative information 
like that is not the idea of the mediation service. The idea of the mediation service is to deal with two parties to a 
dispute, not necessarily in a way that compares the position of every other person in the complex. Changes to the 
Commercial Tenancy (Retail Shops) Agreements Act will cover some other aspects of the member’s question, 
but the purpose of this bill is to get people to try to resolve disputes through mediation. Generally speaking, once 
we start demanding information from either party, mediation tends to break down and people feel that they are 
not being dealt with appropriately. The commissioner will not be empowered to demand any information. But 
should either party choose not to provide information that might lead to a mediated outcome, that obstructionist 
behaviour would be recorded on a certificate that would then go to SAT for determination.  

Mr V.A. CATANIA: I understand what the parliamentary secretary is saying. This is a concern I have about the 
Small Business Commissioner being a toothless tiger, if we like. Most disputes between a landlord and a tenant 
are about their lease—the cost per square metre. As I said in my contribution to the second reading debate, a 
retailer might have a five-year lease, with his rent increasing at the consumer price index rate on an annual basis, 
and with the renegotiation of his lease, suddenly there is a 10, 20, 30-plus per cent mark-up on what was 
previously negotiated, so there is a double hit. At the same time, the tenant knows that the multinationals can 
negotiate a lower rate per square metre. My concern is that the Small Business Commissioner is a toothless tiger 
when the majority of problems with the small business sector in shopping centres are about leases and the costs 
per square metre. I imagine that 90 per cent of the disputes are about the cost per square metre of leases. If the 
Small Business Commissioner is unable to access that information to assess what is fair and reasonable under the 
objective of “to enhance a competitive and fair operating environment for small business in the state”, it is pretty 
pointless when the advantage is clearly in the court of the multinationals and the landlord, who can hide that 
information, because the real income for those landlords is from the small business owners. As the member for 
Rockingham said, 70 per cent of businesses do not survive. Landlords and shopping centres rely on those 
statistics to make their money to make the shopping centre work. They do not make money from the Coles, 
Woolworths or Big Ws, although they would argue that they attract people into the shopping centre. I would 
have thought it was important that the Small Business Commissioner have the ability to tell the landlord, the 
shopping centre owner, to provide evidence of how much is charged per square metre, from the big boys of 



Extract from Hansard 
[ASSEMBLY — Tuesday, 12 April 2011] 

 p2800b-2837a 
Mr Tony O'Gorman; Acting Speaker; Ms Andrea Mitchell; Ms Margaret Quirk; Mr Bill Johnston; Dr Mike 

Nahan; Ms Rita Saffioti; Mr Vincent Catania; Mr David Templeman; Mr Peter Abetz; Mr Mark McGowan; Mr 
Paul Miles; Mr Ian Britza; Mrs Liza Harvey; Ms Lisa Baker; Dr Tony Buti; The Acting Speaker 

 [26] 

business—the Coles, Woolworths, Big Ws and Kmarts—to the people who have the newsagency or the Chinese 
store or the kiosk that sells phones. I would have thought that was an integral part of what we are all trying to 
do—that is, protect small business. If we do not have that, most of the disputes will end up going to SAT through 
the legal process.  

The ACTING SPEAKER (Mr J.M. Francis): I am tolerating a very broad debate on this clause, but I point out 
to members that we are dealing with clause 4, which is purely about the long title, so I suggest members direct 
their more detailed comments to the relevant parts of the bill.  

Mrs L.M. HARVEY: I guess the best way to answer the member’s concerns is to point to the success of the 
Victorian model, where 80 per cent of disputes are resolved through mediation. That is a pretty high figure. I 
expect that, once the commissioner has been established, a range of small businesses who had not felt as though 
they would be heard and have their disputes addressed will step into this space and bring those disputes before 
the commissioner. This will especially be the case once they know that someone will help them through the 
process and that it is a practical, hands-on non-judicial process. Most people are in small business because they 
love selling, say, balloons or they love being in an environment that provides the sort of atmosphere that inspires 
them, and that does not usually involve legal challenges to their contracts. I bring the member back to the 
Victorian example, where 80 per cent of disputes are resolved through mediation. Most small businesses want 
something practical, and hands on—a mediation service that is non-litigious and, therefore, a less frightening 
environment to resolve disputes in.  

Some of the other issues the member raised are more in the province of a lease register. This Small Business 
Commissioner legislation does not address lease registration. I understand the arguments for and against a lease 
register, but we are not addressing that in this bill. This is designed to provide a mediation service for small 
businesses to empower them to resolve disputes.  

Mr D.A. TEMPLEMAN: The parliamentary secretary indicated that the Victorian experience has had an 80 per 
cent success rate of resolutions in the past year. What is the number of mediations that went before the 
commissioner in Victoria? It would be helpful to have an idea of the sorts of numbers the commissioner in that 
state is dealing with. That probably also may give an indication of the resourcing requirements, which is a 
concern that has been raised; that is, we are going to see a flood of requests for mediation when this Small 
Business Commissioner is set up in Western Australia. It will be interesting to know what the experience was in 
Victoria. We have heard the 80 per cent figure mentioned, but what number of requests does that figure represent 
and what are the resourcing implications of it? 

Mrs L.M. HARVEY: In 2009–10 the Office of the Victorian Small Business Commissioner received 1 338 
disputes; 74 per cent of these were retail tenancy–related matters and 26 per cent were unfair market practice 
matters. If we adjust that figure for the number of retail tenancies in Victoria, as opposed to Western Australia, 
the figure for WA could be around 548 disputes. Many of the disputes that are currently received by the Small 
Business Development Corporation would have a crossover with that figure, as the SBDC provides an advisory 
service to some of those disputes. 

Clause put and passed. 

Clauses 5 to 8 put and passed. 

Clause 9: Section 5 amended — 

Mr A.P. O’GORMAN: Clause 9 deals with the make-up of the board of management of the SBDC and the 
Small Business Commissioner. Proposed section 5 reads as follows — 

(1) The Corporation is to have a board of management consisting of — 

(a) 2 members who represent small business in the areas of the State outside the 
metropolitan region; 

(b) 5 members who represent small business in the metropolitan region; 

(c) the Commissioner ex officio. 

Could the parliamentary secretary give us a bit of an insight into how the members outside the metropolitan area 
will be chosen? Which parts of small business will they come from? Will they be voted on and who will get to 
vote them on? Will they be ministerial appointments? I would ask the same questions for the five members who 
represent the metropolitan region. Will they be drawn from the Chamber of Commerce and Industry of Western 
Australia? Time and again the CCI claims to represent small business, but I have yet to meet any small business 
that says it is represented by the CCI. Small businesses usually say the organisation that represents them is one 
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of the business associations or the WA Small Retailers Association, whose CEO, Martin Dempsey, is in the 
Speaker’s gallery this evening. Will the members be drawn from the Council of Small Business Organisations of 
Australia? Where will those members be drawn from? Can we expect that small businesses will have a say in 
how those members are elected or appointed? Will they be drawn from a public process or will they be drawn 
within the department so that people in the small business arena will not have any input into how those members 
are chosen?  

Mrs L.M. HARVEY: This clause basically reconfirms that two board members must represent regional areas, 
and five must represent the metropolitan area, and that out of the total of seven members, one can be the chair. 
The status quo basically prevails on how board members are chosen; they are ministerial appointments. Other 
board members will sometimes nominate people who they believe will be suitable and who will provide a 
suitable skills set. That is something for the consideration of the minister. Some members are recommended by 
the SBDC and some are recommended by other sources. When the period of appointment draws to a close, the 
minister makes the choice to try to get a balance of skills sets on the board to represent a broad cross-section of 
small business interests. 

Mr A.P. O’GORMAN: Primarily the parliamentary secretary is saying that the minister has final veto on the 
members who are nominated. However, there does not seem to be any opportunity for people in the small 
business arena to put up their champions or the people they want to represent them. How does small business get 
input into the composition of the board? I have jumped over the other clauses in this bill that deal with the 
chairman, the managing director and all those positions, but this is really the important part. This is the part that 
gives the small business community an opportunity to get their people into the board so that the Small Business 
Development Corporation and the Small Business Commissioner will hear the concerns of small business and 
will be able to adjust the regulations that will come with this proposed act to make sure that it will do what it is 
intended to do. It is really important that we have people on this board who are good operators in the field, not 
just people who the minister chooses and appoints. We all have mates and we all like to appoint mates and help 
out our mates, but it is really important to get the composition of this board correct so that small businesses have 
input right at the top level, so that that input can filter down, and so that the small business community can have 
confidence that the commissioner will be working in their best interests. That is really important. Although the 
minister will have the final veto, could members be drawn from the small business community aside from the 
minister appointing them? 

Mrs L.M. HARVEY: In essence the appointment of board members to the SBDC will not change from the 
process that predated this amendment. The board’s role is to provide strategic direction to the minister, and the 
appointments will therefore remain ministerial appointments. I do not know whether the member for Joondalup 
has been on the SBDC website, but, if he has, he will see that the board members are listed on the website and 
they all have very good small business credentials. I can foresee a potential conflict of interest to have one 
representative of a particular small business organisation. There are thousands of small business organisations 
out there. To appoint only one representative from one organisation to that board, I would put to the member, 
might create an issue with a wide range of other organisations. My experience of board members is that they are 
accessible to small business owners who choose to call them and express an issue that they are having, and that 
they can ask the SBDC to address that issue and to highlight it to the minister. I do not foresee that changing. 
The system has been running very well for quite some time and there are some people of a very high calibre on 
that board at present. I therefore do not perceive that changing. I certainly do not perceive any change in the 
direction of board appointments of people who must have small business experience. Although it is not a 
requirement of a board member, if the member looks at how things were run in the past and at the members of 
that board at present, he would be satisfied that they are representative of small business. 

Ms L.L. BAKER: I want to follow up on my colleague’s questions and ask whether the parliamentary secretary 
could fill the house in on a few details about the membership of the SBDC board in recent years. I am 
particularly interested in the gender mix because of the representation of women in the sector. Given that it is a 
government board, I assume there will be some strategies to make sure that there is an equal and fair 
representation of women-owned businesses, and also some diversity laterally in the sector as well as 
horizontally. I would therefore like to know whether the minister will put some emphasis on making sure there is 
representation for home-based or micro-enterprises as well as for small businesses on the board. I know from a 
long time back when I used to do a lot of work with the SBDC that it has historically had such representation, 
but I would like some current information so that I know what might happen in this new role. It is important that, 
if the role of the SBDC is expanding into this important area, there is a good gender representation on it. 
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Mrs L.M. HARVEY: The appointment of the board at the moment has a predominance of female representation 
when the ex officio representative, the acting director of the SBDC, is taken into consideration. If the member 
looks at the backgrounds of the people on the board, she will see that one member has run what is a called a 
microbusiness, which is a home-based business with one employee.  

One of my pet hates is formulas for boards. The only formula we have is for regional and metropolitan 
representation. I do not perceive that we will legislate for a specified gender mix within the metropolitan and 
regional mix that we already have.  

Ms L.L. Baker: The government has a policy on representation and gender diversity on government boards.  

Mrs L.M. HARVEY: I hear what the member is saying, but I think that for the composition of this board it is 
more important to have a broad representation of business experience from microbusinesses right through to the 
more upper end of the small to medium business enterprises. I put to the member that that level of experience 
and the regional–metropolitan mix would take higher precedence over the gender of any particular person who 
might be invited to be on the board.  

Ms L.L. BAKER: While I completely respect the parliamentary secretary’s opinion on this, I beg to differ, 
because women have a very strong representation in smaller micro-enterprise. I would argue that to set up a 
board and get into a situation in which there are no women on that board is absolutely unrepresentative of the 
small business sector in WA. I understand our opinions differ, but I would like to make sure that that is on the 
record.  

Dr K.D. Hames: What if they were all women?  

Ms L.L. BAKER: That is absolutely fine; I do not have a problem with that! If we want to tap into the most 
intelligent and best people for the job, I am strongly supportive of the minister’s suggestion.  

Mrs L.M. HARVEY: To address the member for Maylands’ concerns, she might be aware that the previous 
chair of the board was a woman called Patria Jaffries. Given the strong representation of women in small 
business, it is highly unlikely that we will see a board comprising only men. That said, in trying to get the 
composition of this board in place, we have legislated for a metropolitan and regional balance. If we start to 
throw formulas into the mix, we will make life difficult for ourselves in trying to get adequate representation and 
a good skill set on a board.  

Ms L.L. Baker: I understand what you are saying, but you do have a policy on government boards.  

Mr V.A. CATANIA: I refer to proposed section 5(1)(a) — 

(a) 2 members who represent small business in the areas of the State outside the metropolitan 
region;  

I seek clarification on what is “outside the metropolitan region”, because I think that it should be “regional WA”. 
I note that the member for Mandurah is not here, but he often debates whether Mandurah is in regional WA or in 
metropolitan Perth. From my reading it would be easy to say that two members from Mandurah can comprise the 
regional component, although it does not really state it here. What is the definition and the boundary for what is 
“outside the metropolitan region”? Is it Mandurah?  

Dr A.D. Buti: Byford!  

Mr V.A. CATANIA: Or is it Byford? What are the boundaries? I would like some clarification on that. I note 
that the member for Mandurah is not present in the chamber; he may have given himself a pair and gone home. 
May I say to the parliamentary secretary that she is doing a superb job in the chair and that shows the member 
for Mandurah that she is ready to take that next step?  

Mrs L.M. HARVEY: To give the member an indication of the regional representation on the board at present, 
the chair is from Busselton and there are also members from Kalgoorlie and the Pilbara. The “metropolitan 
region” definition is the definition given in the Planning and Development Act 2005. Some big regional centres 
have flourishing small business communities and I would expect that we will be able to find a representative 
from one of those areas should we need to replace regional members on the board.  

Dr A.D. BUTI: I will follow up some of the issues mentioned by the member for Joondalup. In regards to 
determining the composition of the board of management—which is, of course, selected is at the minister’s 
discretion in the end—will the emphasis be on having representatives who represent a small business 
organisation, or individual small business people? That is my first question. My second question is: will it be 
made clear to those people that they are on the board to represent the interests of the corporation, which is their 



Extract from Hansard 
[ASSEMBLY — Tuesday, 12 April 2011] 

 p2800b-2837a 
Mr Tony O'Gorman; Acting Speaker; Ms Andrea Mitchell; Ms Margaret Quirk; Mr Bill Johnston; Dr Mike 

Nahan; Ms Rita Saffioti; Mr Vincent Catania; Mr David Templeman; Mr Peter Abetz; Mr Mark McGowan; Mr 
Paul Miles; Mr Ian Britza; Mrs Liza Harvey; Ms Lisa Baker; Dr Tony Buti; The Acting Speaker 

 [29] 

legal duty, and not the interests of any organisation that they may come from? Will the parliamentary secretary 
ensure that those people are provided with the appropriate board training to ensure that they know their legal 
obligations?  

Mrs L.M. HARVEY: Board members get training on their responsibilities in discharging their duties. As I said, 
their role is to provide strategic advice to the minister. With that in mind, while some of the representatives may 
have held leadership roles or been members of other small business organisations, we do not have a mandate that 
determines that a member would need to be specifically part of an organisation to be invited to represent the 
small business community on the board. If we go by the present representation on the board, the skill set of those 
members is more broadly representative of the range of small businesses that are out there; home-based 
businesses and a range of trades and industry sectors are represented. For instance, we would not want our Small 
Business Development Corporation board comprising only people from the retail sector when only six per cent 
of small businesses are in the retail industry. We need a broad representation of business representatives from 
various industries.  

Mr A.P. O’GORMAN: The two members from the regions who are on the board are outside the metropolitan 
region. It is a long distance and I am wondering whether financial assistance is provided to get them to the 
metropolitan region for board meetings? How often is the board expected to meet? Is it possible for the board to 
use other means to meet, such as web-based meetings or videoconferencing? I am conscious that there are only 
two members from regional areas on the board. Our regional areas are vast and, as the parliamentary secretary 
said, already three members on the board are from the regions; one member is from Busselton and I think she 
mentioned Kalgoorlie and the Pilbara. If there are so few regional representatives on the board, it is important 
that they are represented at each and every meeting so that they can represent the views of the non-metropolitan 
areas. Is some assistance given to get them to board meetings?  

Mrs L.M. HARVEY: In response to the member for Joondalup’s question, the costs of meetings are covered for 
the regional members. Generally, the board meets once a month. There may be 12 meetings a year or 11 
meetings a year; I am not quite sure. I cannot tell the member whether the board meets in December and January, 
which is often when people defer meetings. From what I can gather, the meetings generally run for about four to 
five hours. The board has a long list of agenda items to go through each meeting. Occasionally, I believe, the 
board goes to a regional area for a meeting and those costs are borne by the SBDC. 

Mr V.A. CATANIA: The current board of the Small Business Development Corporation has three regional 
members—one in the Kimberley, one in the Pilbara or Kalgoorlie and one in the south west. Why has the 
government changed the number of regional members from three to two, given that this is a vast state? Western 
Australia could probably warrant three regional members—one from the north of the state, one from the Pilbara 
and one from the Mid West. The board could probably even have a fourth regional member—say, from the south 
west. Why has the number of regional members been reduced to two? As I said, I am still concerned that we do 
not have truly defined the regions. The bill states “the areas of the state outside the metropolitan region”. I 
believe that wording should be replaced with the term “regional Western Australia” and that we should look at 
increasing the number of regional members on the board from two to three. The number of members who 
represent the metropolitan region can be reduced from five to four. 

Mrs L.M. HARVEY: The balance of the board members is representative of the concentration of small 
businesses across the state. Keeping that in mind, that is how the formula of five members from the metropolitan 
region and two members from regional areas has come up. There are presently three, what we would call, 
regional members on the board; however, one of those members, who previously ran a business in Kalgoorlie 
during his time on the board, has left Kalgoorlie and now resides in the Perth metropolitan area. This clause 
clarifies the composition of the board because the chair of the board of management is a regional member. It is a 
bit of housekeeping, if we like. This clause makes it very, very clear, given that the costs are being borne by the 
SBDC, how many members of the board should be regional members, and that that regionality, if we like, of 
representation is distinct from the chairmanship. 

Clause put and passed. 

Clause 10: Section 6 amended — 

Dr A.D. BUTI: Clause 10(2) inserts section 6(3) to provide that the commissioner may nominate a person 
employed or engaged by the corporation to represent the commissioner. It seems to be quite obvious from the 
wording that that provision applies to someone who is currently employed or engaged, not someone who might 
be prospectively employed or engaged. Is there any level that the commissioner can nominate? Does the person 
nominated have to be someone who is in a managerial role within the corporation or can a lowly employee of the 
corporation act as the commissioner’s representative? 
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Mrs L.M. HARVEY: We value all our employees at the SBDC regardless of their status in life, member for 
Armadale. This clause is more a piece of housekeeping to insert the word “commissioner” and to have the 
commissioner empowered to nominate another person to stand in their stead as an ex officio member at a board 
meeting should they be unable to attend. In the past, that person was the acting commissioner should the 
commissioner be on leave. 

Dr A.D. Buti: Does the liability remain with the actual commissioner or does it transfer to the acting 
commissioner? The acting commissioner might have the powers of duty, but who has the liability? 

Mrs L.M. HARVEY: We can clarify that with the member at a later time, but my advisers tell me that someone 
acting as an ex officio member of the board is protected in their decision making. 

Clause put and passed. 

Clauses 11 to 13 put and passed. 

Clause 14: Section 11 amended — 

Mr A.P. O’GORMAN: One of the corporation’s functions, as stated in proposed section 11(2)(fa), to be 
inserted by clause 14(2)(c), is — 

to investigate, and report to the Minister on, the impact on small business of legislation and government 
policy of this jurisdiction, the Commonwealth or any other State or Territory; 

I assume that means—I hope the parliamentary secretary will clarify this—if we introduce a bill in this place, for 
argument’s sake, if this legislation was in play before we were to extend trading hours, the Small Business 
Development Corporation would have the power to do an economic impact statement on small business as to the 
effect of extending trading hours. For argument’s sake, let us say that we intend to move to 24/7 trading, 
although I know that is not on the table. Is that the type of investigation that the Small Business Commissioner 
should undertake to ensure that, at the end of the day, extended trading hours would not have an adverse impact 
and that he would report to the minister who then would report it, I assume, to this place so that we could take 
steps to mitigate a negative impact, if there were one? Would it be mandatory to undertake an investigation into 
the impact on the small business sector of any legislation in this place or, indeed, the commonwealth or local 
government? I think local government would be affected as well because the clause states “of this jurisdiction, 
the Commonwealth or any other State or Territory”. Although the clause does not specify local government, 
local governments often make up local laws that affect small businesses. Does the commissioner have the power 
to investigate all those things? 

Mrs L.M. HARVEY: This provision is designed around the commissioner collating information in response to 
issues that have been raised in the course of the duties of the commissioner. Should a trend or theme emerge in a 
particular area of government regulation and legislation at any level of government, the commissioner would 
report to the minister about the adverse or other effects of that legislation on small business. This provision is 
actually designed around the commissioner having a role in identifying areas of red tape that cost businesses 
time and money and complicate matters that they need to deal with. It is not mandated. It is basically designed 
around the commissioner reporting to the minister about issues that have been raised with the commissioner. 

Ms L.L. BAKER: Proposed section 11(2)(e) states — 

to provide operational funding, grants and financial assistance to non-government organisations 
working with, or on behalf of, small business in accordance with the guidelines referred to in 
subsection (4); 

My very simple question is: are the grant fundings to NGOs all indexed? 

Mrs L.M. HARVEY: This is more of a housekeeping-type clause. A question was raised about whether the 
SBDC had the power to give grants to some of our small business enterprise centres and some of those other 
organisations that might fall under the not-for-profit banner. Therefore, we used the opportunity of this 
amendment to make it absolutely crystal clear that the SBDC is empowered to administer funding to whichever 
small business organisation or service it sees fit. 

Ms L.L. Baker: Can I just make sure that that indexation complies with the state government policies on 
indexation of funding grants to NGOs? I want to ensure that the SBDC will put indexation into all the grants that 
it makes over a 12-month period. 

Mrs L.M. HARVEY: As I understand it, this clause pertains purely to the small business centres that presently 
receive funding. With respect to indexation of grants and all such things, that is actually more of an issue to be 
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raised around budget discussions and budget estimates because it is not really in the realm of this clause. This 
clause clarifies that the Small Business Development Corporation has the power to administer those funds to a 
not-for-profit organisation. Some of the legal advice that came through was that we may have been on shaky 
ground with that aspect, so this provision tidies it up. It is not to do with indexation of grants or anything like 
that; this is about enabling the SBDC and empowering it to administer grants as they come through. 

Ms L.L. BAKER: I understand that this is not about how grants are made. Given that the capacity to make those 
grants has now been enshrined in this legislation, I was just anxious to ensure that that is in line with other 
government policies concerning the making of grants, one of which is that grants are indexed. 

Mrs L.M. HARVEY: We provide funding to the business enterprise centres that would not be regarded by them 
as grant funding.  

Ms L.L. Baker: Is it operational funding? 

Mrs L.M. HARVEY: Yes, it is operational funding. 

Ms L.L. Baker: It should still be indexed. 

Mrs L.M. HARVEY: As I said before, this is about ensuring that the commission and the commissioner are 
empowered to distribute that funding. If the member has a question about indexation of grants or funding, I 
recommend that she puts that on notice to the minister so that he can provide a written response. 

Mr A.P. O’GORMAN: Proposed section 11(2)(fe) outlined on page 10 of the Small Business and Retail Shop 
Legislation Amendment Bill 2011 states — 

to investigate, and report to the Minister on, emerging trends in market practice that have an adverse 
effect on small business; 

I have been unable to locate in this or the Victorian legislation the definition of market practice. Could the 
parliamentary secretary provide the definition of market practice? We have had the milk debate over the past few 
weeks about Coles undercutting the manufacturing price of milk and bringing it down to $2 a litre in the 
marketplace, a market practice which would seem to have had an adverse affect on small business. Will this 
clause give the commission the authority to investigate that type of thing in its own right and put a 
recommendation to the minister that he can either bring to this place or about which he can effect a regulation 
preventing large organisations undertaking that type of market practice, which undercuts small business and 
really badly affects their bottom line? 

Mrs L.M. HARVEY: Certainly in Victoria, if market trends emerge in a particular sector that are having an 
adverse impact on the operations of small businesses, the commissioner would report to the minister on that 
trend with the expectation, I would anticipate, that the minister would act in some way to try to mitigate that 
effect. In the example of the small dairy farmer versus the big corporation, certainly the Small Business 
Commissioner would step in on behalf of a small business operator who approached it regarding unfair market 
practices. However, I would put to the member that the Small Business Commissioner would not step into the 
overarching authority of other government institutions such as the Australian Competition and Consumer 
Commission, for instance, which has the role of investigating predatory pricing behaviour, which is perhaps 
more at play in the member’s example. But certainly if a trend was emerging and a number of small business 
operators reported that they had been treated in a particular way by a particular organisation, the commissioner 
could step in on behalf of those businesses, and I would wager that they would report that activity to the minister 
as well. 

Mr A.P. O’GORMAN: Maybe I picked the wrong example; maybe if I can pick up on an example that the 
member for North West raised earlier, which was the notion of burn and churn. This trend seems to have 
emerged in the shopping centres over time. As the member for North West said, large anchor tenants—namely, 
Coles, Woolworths and Kmart, which are all part of that large group of operators—are in there on a relatively 
low price a square metre arrangement, and sometimes they do not contribute to the outgoings because of various 
agreements that have been reached. A small operator may be taking up anywhere between 40 square metres if 
they are in a food hall–type situation, and usually up to about 100 square metres if they are a small shop, and 
they may be paying an excessively large amount of dollars a square metre, plus their outgoings, plus anything 
else. Sometimes advertising levies may be included and all sorts of things. Under this clause, can the 
commissioner undertake to look into this burn-and-churn trend? This issue has been brought to my attention a 
number of times by a number of small business organisations and a number of people who have been involved in 
small business and who have been burned and then churned out. All that happens in that situation is that another 
mum and dad business goes in there and survives maybe six months to 12 months, and then they get burned and 
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churned. If the owners of small businesses want a retail lease in a shopping centre, they have to put up a 
significant amount of cash as a bond, and the only way they can do that is to mortgage their house and give a 
bank guarantee that they will be able to pay a full year’s rent to the landlord. That is usually the form it takes. 
Then, of course, once they get burned and churned, they have no opportunity to make an income anymore and 
the landlord says, “Thank you very much”, and takes its bond, which usually amounts to about 12 months’ lease 
on a premises. Then the bank comes back to the mum and dad organisation and tells them they still have to pay 
back the extra $100 000 mortgage that they put their house up to secure. However, as they are out of the 
shopping centre and are now on Centrelink payments, if they are lucky, they do not have the income to service 
the mortgage.  

Is that the sort of trend that this clause will pick up, enabling the commissioner to investigate and advise the 
minister? I am well aware that the commissioner has a responsibility to advise the minister, and that the minister 
will then have the option to come into this place and amend the legislation to prevent the burn and churn and to 
prevent that adverse business practice being perpetrated on small business. Will the commissioner have the 
power to do that, because it is one of the things that is hurting small businesses? I think every speaker during the 
second reading debate mentioned that they have some businesses in their electorates that are going out of 
business because of excessive imposts by some of these larger organisations, particularly in relation to leasing 
and the costs of the leasing. 

Mrs L.M. HARVEY: The member covered a couple of issues in that question. This is all designed around being 
inclusive, not exclusive, of businesses, and to not exclude businesses from negotiations. When we are talking 
about the commissioner’s power to investigate and report to the minister, that is the power of the commissioner 
to advise the minister on issues affecting small business that may need a ministerial response with respect to 
government policy change, or indeed influence that may need to be applied to change legislation federally, so 
there is certainly a role there. 

If there was an emerging trend or perhaps a change in business behaviour with respect to landlords and tenancy, 
I would expect that the commissioner would report to the minister on a change in trend. I do not know whether 
that answers the member’s question. It is not a matter of the commissioner being able to write legislation and to 
bring legislation to this place to change things. This bill covers businesses in Western Australia; it does not cover 
businesses in the whole of Australia. Some of the influences that the member is talking about may well be better 
served by changing federal legislation, in which case the commissioner would report to the minister, who would, 
I expect, be working fairly hard to try to get that onto a Council of Australian Governments or ministerial 
council agenda of some sort. That is really what this is about. 

Dr A.D. BUTI: What about a dispute between a small business and a small business enterprise that has provided 
to the small business advice that is the subject of the dispute. Does the commissioner have a role to play in such 
a dispute? 

Mrs L.M. HARVEY: If it is a business-to-business dispute, the commissioner can step in and act in a mediation 
capacity between the two enterprises. I would put to the member for Armadale that if a small business had a 
dispute, an argument or an adverse outcome due to advice given to it by a small business enterprise—I do not 
know whether the member means another small business or a business organisation—I would expect that the 
advice that it provided would be covered by some kind of indemnity insurance. If the dispute was between two 
small businesses, we have deliberately kept this legislation fairly broad so that the commissioner can mediate 
whenever an opportunity may be seen for a mediated, rather than judicial, outcome. 

Clause put and passed. 

Clause 15: Section 11A amended — 

Mr A.P. O’GORMAN: This is the clause that gets to the nub of the dispute resolution powers of the Small 
Business Commissioner. It is really important to get the clause very clear and in plain simple language so that 
small businesses out there can understand exactly what they are doing when they go into a dispute resolution 
mechanism. Would the parliamentary secretary mind explaining again—I know she explained some of the 
dispute resolution when we debated the long title—the process for getting into the dispute resolution, how to get 
through the facilitation part of that dispute resolution and, at the end of it, if there is still a dispute between 
businesses, what the mechanism is to go forward? My understanding is that the commissioner issues a certificate 
before it is possible to go to the State Administrative Tribunal. Is it possible to bypass the commissioner and go 
straight to SAT and say, “I’m not interested in all your namby-pamby mediation and talking; I’m going to go 
straight to SAT.” Can the parliamentary secretary explain how that particular part of this clause works? I then 
have a couple of other questions about market practice and things like that in other provisions. 
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Mrs L.M. HARVEY: This is dealt with in proposed section 25C, in which the Small Business Commissioner 
can issue a certificate in certain circumstances that will then enable the parties to the dispute to go straight to 
SAT. The circumstances are that the matter is unlikely to be resolved, it would not be reasonable in the 
circumstances to commence alternative dispute resolution or the alternative dispute resolution has failed to 
resolve the matter. Those would be the circumstances in which the matter would be seen to very quickly by the 
commissioner, with the certificate issued and the parties then able to go straight to SAT. 

Mr A.P. O’GORMAN: Proposed section 15A defines the facilitator. I think we all understand what a facilitator 
is, but the proposed section states —  

facilitator means a person appointed under section 15E(3) to conduct an alternative dispute resolution 
proceeding; 

Can the parliamentary secretary explain to the chamber from where these facilitators will be drawn? This is new 
to this state. We have not had facilitation of mediation for commercial disputes before, and it is important that 
people out there understand where mediators are to come from. Small businesses need to be able to trust that the 
mediator appointed by the commissioner understands small business, and in most cases understands leasing, 
because as the parliamentary secretary said, 75 per cent of the cases in Victoria were about lease disputes. Where 
do we find these mediators or facilitators that will be used by the commissioner to mediate between the parties to 
these disputes? 

Mrs L.M. HARVEY: There is a wonderful organisation called the Institute of Arbitrators and Mediators 
Australia. People who act in these capacities as arbitrators, mediators or facilitators call themselves by various 
names, which is why we kept our definition quite broad. There is a wide range of skill sets. In Victoria, a number 
of people with legal training who have specialised in mediation training have taken on that role. About 100 
mediators work for the Victorian Office of the Small Business Commissioner, but they are private contractors. 
Of those 100, about 20 regularly get the opportunity to work through the Victorian Small Business 
Commissioner. A wide pool of people can be drawn from. Some have formal training in mediation, some have 
legal training and some just have broad business experience, and negotiation is one of their strengths. That is 
where we perceive they will come from. 

Dr A.D. BUTI: Parliamentary secretary, 15G is about the cost of alternative dispute resolution proceedings, and 
it states — 

The costs of an alternative dispute resolution proceeding, including the fees and expenses of the 
facilitator, are to be determined by the Commissioner. 

Is there going to be some guideline or schedule of fees on which the commissioner will base the determination 
on, and is there ability for the taxation of those costs? 

The ACTING SPEAKER (Ms L.L. Baker): Just before the parliamentary secretary attempts to answer that 
question, I need to double-check that the member for Armadale is on clause 15 of the amendment bill, which, 
according to my notes, refers to section 11A of the act and has only three subclauses, (a) (b) and (c). The 
member may in fact be discussing proposed section 15G, which comes later under clause 16. We are about to get 
to it but we are not quite there. Could the member hold that question for just a minute?  

Mr A.P. O’GORMAN: Again, in clause 15A—I am specifically talking about the top of page 14 where it refers 
to an unfair market practice that affects a small business—I am seeking an idea about what an unfair market 
practice is because it is not in the definitions. Could the parliamentary secretary give us an idea of what she 
anticipates an unfair market practice that affects a small business is, because this could be a problem if, as a 
small business — 

The ACTING SPEAKER: I am terribly sorry to interject yet again, but I am on page 11 of the amendment bill 
looking at clause 15, “Section 11A amended”—that is, amending section 11A of the principal act. 

Mr A.P. O’Gorman: I thought that we had gone past that; we have already passed clause 14. 

The ACTING SPEAKER: No; the member for Armadale stood and asked to speak to clause 15 of the 
amendment bill. If members would like me to move on to clause 16, which includes proposed sections 15C and 
15G, I am happy to do that. 

Mr A.P. O’Gorman: I am sorry, Madam Acting Speaker; I had thought that we had covered that. 

The ACTING SPEAKER: You were a bit eager! 

Clause put and passed. 
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Clause 16: Sections 11B, 11C, 13 and 14 deleted and Part 3 inserted — 

Dr A.D. BUTI: Thank you for your clarification, Madam Acting Speaker. I refer to page 12 and proposed 
section 14C. I am probably seeking clarification of the previous question I asked about the non-delegation of the 
legal liability of the commissioner if the commissioner delegates his duties and responsibilities. I think the 
proposed section clears the matter up. It would seem that, although the commissioner can delegate his powers 
and duties, he cannot delegate his legal liability. Can the parliamentary secretary confirm that is a proper reading 
of this proposed section? 

Mrs L.M. HARVEY: The member for Armadale is correct; proposed section 14C formalises that any person 
stepping up to act in a capacity delegated by the commissioner is covered by the act. 

Dr A.D. Buti: And the liability remains with the commissioner? 

Mrs L.M. HARVEY: Yes. 

Mr A.P. O’GORMAN: I refer to page 13, clause 16 of the bill and proposed section 15A, which refers to unfair 
market practice. I referred to this earlier. I am seeking a definition or a description of an unfair market practice. I 
used the milk issue as an example, but, as the parliamentary secretary said, that matter might be better dealt with 
by the Australian Competition and Consumer Commission. I am struggling to pull out an example at the 
moment, but it would be great if the parliamentary secretary could possibly provide an example so that we all 
understand what an unfair market practice is. I think it is important for small business owners to know what they 
are dealing with in the term “unfair market practice”. Could this proposed section possibly be used by a 
corporation to not go to conciliation or mediation by the commissioner by the corporation merely saying that it is 
not an unfair market practice and that what it is doing is normal, everyday business and not an unfair practice? It 
would be really helpful for a pleb like me to understand what an unfair market practice is. 

Mrs L.M. HARVEY: We have deliberately kept this very broad. Broadly speaking, an unfair market practice 
covers breaches of contract and misrepresentations. Increasingly in Victoria, a number of franchising disputes, 
which are business-to-business disputes, come under this banner. A small business operator may feel subject to 
an unfair market practice, but that definition of unfair market practice might not necessarily fit what we call as 
something reportable to the ACCC; for example, the member spoke about predatory pricing et cetera in the dairy 
industry. We have kept the definition broad. The Victorian Small Business Commissioner builds business 
relationships, certainly with lots of the major players in industry—in commercial tenancies and areas like that. 
Quite often, the influence of a Small Business Commissioner helps to facilitate an outcome for a smaller player 
in a dispute with a larger operator. We do not want to narrow the definition of unfair market practice and what it 
might be, because we are dealing with operators in an industry sector that are, by definition, perhaps not as 
sophisticated or as enabled by the power of their organisation to deal with disputes. Therefore, we have kept the 
definition broad because small business operators might call a practice that they are subject to unfair, although it 
may not necessarily fit the definition under the federal jurisdiction. Does that answer the member’s question? 

Mr A.P. O’GORMAN: It does, to a point. The parliamentary secretary mentioned the franchisor–franchisee 
relationship in her answer. I wonder if the term “unfair market practice” corresponds to what the member for 
Southern River put in his franchising legislation and whether this is, I suppose, a more subtle way of putting it 
into legislation; that is, instead of unconscionable conduct, we have unfair conduct. However, I have a 
reasonable understanding of it. Proposed section 15A refers to — 

(b) the actions of a public sector body that affects the commercial activities of a small business. 

That is a very wide definition. I have many times been called out by a small business owner who has bitterly 
complained about the local council and the local council health inspector who has picked up something and who 
is now hounding the small business owner. Whether the local council is hounding the small business owner is 
probably a dispute in itself. However, I have been called to one particular bakery at which a hair was found in a 
custard tart. When the operator of the business looked into his processes, he was firmly of the view that it is very 
difficult for a hair to get from somebody’s head into a custard tart because of the health and hygiene policies he 
operates. However, he was pursued through the courts by the local government and was, in fact, fined a 
significant amount of money. In his view, local council or the local government health inspector was pursuing 
him because the inspector came back on a regular basis to inspect his premises. In the view of the operator, the 
local government health inspector was, in the operator’s words, “working for some of the other bakeries in the 
shopping centre—persecuting me, but turning a blind eye to some of those other organisations.” This is very, 
very broad. Will it address some of those issues? On at least three occasions, in the time that I have been in this 
place, I have had to walk around a kitchen of a fast-food place or bakery or some such business because the 
belief is that the inspector has been, shall we say, overenthusiastic about making sure a particular operator is 
adhering strictly to the letter of the law. Can the parliamentary secretary comment on that? 
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Mrs L.M. HARVEY: The commissioner will not interfere in any judicial process or in any kind of legal process 
in train between a small business operator and any authority; that is not the province of this legislation. However, 
the commissioner could step in, in the interest of both parties getting an appropriate outcome and a low-cost 
mediated outcome that is acceptable to both parties. The Small Business Commissioner could certainly step in on 
behalf of both small business operators and, indeed, local governments, which should have an interest in saving 
costs for the ratepayers and taxpayers of the state. To my way of thinking, the Small Business Commissioner 
could step in as a very useful facilitation mechanism to try to get the two parties to find some common ground 
and arrive at an acceptable outcome that does not involve a court process and a business shutting down.  

Dr A.D. BUTI: I am referring to proposed section 15G on page 16, and to the question of costs, which I 
mentioned previously. As we can see, the commissioner can determine fees and expenses. My question was: is 
there a schedule of fees that will guide the commissioner and is there any possibility that costs or fees will be 
subject to taxation?  

Mrs L.M. HARVEY: This proposed section seeks to empower the commissioner to set a fee schedule for the 
services that the commissioner will provide. Our intention is to follow the Victorian model and to provide a 
significant government subsidisation of this service to assist our small businesses to access the service and, 
indeed, to get on with what they want to do. I expect there will be a prescribed fee for the participants in the 
mediation service similar to what is in the Victorian model. At present we do not know what that will be. With 
regard to taxation, I suspect a lot of the work will be subject to the normal GST applicable to any kind of service 
charge, particularly if we are dealing with the private sector providing a lot of mediation service. We would not 
expect it to be exempt from GST.  

Dr A.D. Buti: When I said taxation, I did not mean that sort of tax. In legal proceedings a client can go to the 
registrar of the court, for instance, and contest the cost of the fees. That is what I meant by taxation.  

Mrs L.M. HARVEY: The model that works—the model we intend to follow—is a prescribed fee set at the start 
of mediation. We are not talking about fees plus, plus, plus. We are talking about what mediation services will 
cost, and what government will subsidise. Two parties will pay a prescribed fee.  

Dr A.D. Buti: What if a party disputes that?  

Mrs L.M. HARVEY: If the mediated outcome is not satisfactory, they will go through to SAT and SAT can 
award costs against either party as it sees fit.  

Dr A.D. Buti: If a party disputes the fees or the costs, both parties have the right to contest that at SAT?  

Mrs L.M. HARVEY: I suggest that unless the parties are prepared to pay the fee for the mediation service, they 
will not participate in the service. We are talking about a heavily subsidised mediation service that will be there 
to assist small businesses in resolving their disputes. If they choose to not pay that fee and not participate in that 
service, the next course of action for them, depending on the dispute, will be to go to the State Administrative 
Tribunal and talk about costs and dispute fees.  

Dr A.D. Buti: Will all the costs and fees be predetermined for the process?  

Mrs L.M. HARVEY: Yes, for the mediation service. Should it escalate to a civil dispute or the State 
Administrative Tribunal, that is a completely different ballgame when it comes to costs.  

Mr A.P. O’GORMAN: Proposed section 15C, “Providing assistance”, reads in part — 

(2) On a request to provide assistance the Commissioner may provide such assistance to attempt to 
resolve the dispute or matter as the Commissioner considers is appropriate.  

I am interested in why the word “may” is used and the commissioner does not have to provide assistance. If both 
parties go to the commissioner seeking dispute resolution, should his involvement not be automatic—not that he 
“may” but that the commissioner “will”? Why have we given an out here? In what circumstance would the 
commissioner consider not invoking a dispute resolution procedure if both parties have agreed to seek mediation 
from the commissioner?  

Mrs L.M. HARVEY: This proposed section will give the commissioner discretion to participate or refuse to 
participate in providing assistance. The circumstances when that might occur would be if a judgement has been 
made and one of the parties is perhaps choosing to raise the dispute in another court to try to get a different 
outcome from the one already agreed to; if it is a vexatious dispute; or a dispute that is better resolved in a 
completely different court or jurisdiction. For instance, the commissioner will not waste people’s time by taking 
on a dispute that, realistically, cannot be resolved through the mediation service.  
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Mr A.P. O’GORMAN: In that case, would the commissioner issue a certificate to say that the parties have 
come and he will not join in the dispute resolution procedure and therefore say, “Here’s your piece of paper, off 
you go to SAT, the High Court or wherever you want to go”? 

Mrs L.M. HARVEY: If it is a commercial tenancy dispute, yes; if it is another dispute that does not require a 
certificate for SAT to engage in the dispute, no. The certificate from the Small Business Commissioner is 
required only in commercial tenancies’ disputes that go to SAT. That certificate will prove to SAT that the 
parties have made an attempt at mediation, but for whatever reason it has failed and they need to settle their 
argument in a court.  

Dr A.D. BUTI: Proposed section 15H(1) on page 16 indicates that “A party may be represented by a lawyer”. 
The parliamentary secretary indicated earlier that it is her view that we should try to keep lawyers away from 
alternative dispute resolutions as much as possible because lawyers may escalate the problem rather than solve it. 
Why does the bill refer to them being represented by lawyers but not non-lawyers? There is a long history in 
industrial tribunals, for instance, for an industrial advocate to be used. But proposed section 15H(1) refers to a 
lawyer. I notice in other proposed sections that non-lawyers can be used. 

Mrs L.M. HARVEY: I need to clarify a couple of things. I did not say that I thought lawyers needed to stay 
away from all alternative dispute procedures.  

Dr A.D. Buti: I said that jokingly.  

Mrs L.M. HARVEY: This is recorded in Hansard and in 10 years’ time when someone reads what the member 
said, I do not particularly want lawyers to pursue me for being on some kind of anti-lawyer bent. That is not how 
I meant to portray my view of this issue. We need to see why this legislation has been introduced. It has been 
introduced because small businesses have said that they want a non-litigious, low-cost mediation service so they 
can feel empowered to resolve their issues. That says that the lawyer-driven process does not suit resolution in 
all disputes and that is what this legislation is designed around. Should the presence of a lawyer in the ADR 
process help facilitate an outcome, that will be fantastic, and of course a lawyer will be there. However, there 
may be other facilitators or arbitrators from other organisations that can help facilitate an outcome in a 
mediation. It will be up to the commissioner or the mediator involved in that dispute to make a ruling. We should 
remember that the ultimate goal is to get a quick resolution to an issue.  

Dr A.D. Buti: I understand what you are saying. It makes perfect sense, but my question is: why does proposed 
section 15H(1) refer only to representation by a lawyer and not a non-lawyer advocate? 

Mrs L.M. HARVEY: This allows one of the parties to a dispute to be represented by basically any other person. 
On the day that mediation is arranged, it may be that, due to illness or travel or for whatever other reason, that 
particular person who is a party to the dispute cannot attend. They can nominate to have somebody else attend 
mediation on that day to help fight for the outcome that they desire. 

Dr A.D. BUTI: That may be the case, but where in proposed section 15H does it say that that is able to take 
place? Yes, the facilitator may request the attendance of another person, but where does it say that a party—I am 
talking about a natural person—can seek the assistance of a non-lawyer? 

Mrs L.M. HARVEY: If the member reads it, he will see that it states that a party “may” be represented by a 
lawyer. It is giving a party the option to have a lawyer representing them. 

Dr A.D. Buti: Can they have a non-lawyer? 

Mrs L.M. HARVEY: Yes. They can have another person. 

Dr A.D. Buti: Where does it say that? 

Mrs L.M. HARVEY: Proposed subsection (3) states that a facilitator — 

Dr A.D. Buti: That is a facilitator; I am talking about a party requesting, not the facilitator. 

Mrs L.M. HARVEY: It does not exclude anybody else. For the sake of this process, which is a non-litigious 
process, it is basically clarifying that, should either party choose to be represented by a lawyer in that mediated 
process, they can. 

Dr A.D. BUTI: I would argue, therefore, that proposed subsection (1) is very badly drafted, because it should 
not include the words “may be represented by a lawyer” and then say that it is open to other parties. It should say 
either “lawyers only” or “may be represented by a lawyer or other persons”. The proposed subsection should not 
say “may be represented by X”, but then say in the next breath, which has not been included in the proposed 
subsection, that they can have anyone. That is not how a section under an act is interpreted. 
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Mrs L.M. HARVEY: I think it is perfectly clear. It states — 

A party may be represented by a lawyer during an alternative dispute resolution proceeding but the 
facilitator may, if the facilitator considers it appropriate to do so, meet with the party, either alone or 
with another party, — 

Dr A.D. Buti: By way of interjection— 

The ACTING SPEAKER (Ms L.L. Baker): Excuse me, member. The parliamentary secretary is on her feet. 

Mrs L.M. HARVEY: It concludes — 

without the party’s legal representative being present. 

Dr A.D. BUTI: I understand that. The parliamentary secretary said that the facilitator can determine that the 
party may be represented by a non-lawyer. I understand that. I am asking: can the party decide they want to be 
represented by a non-lawyer? It would seem that the party can decide that they want to be represented by a 
lawyer, but can the party decide that they want to be represented by a non-lawyer? 

Mrs L.M. HARVEY: This is designed around allowing a party to a dispute to be represented by a lawyer if they 
choose to be. It does not exclude representation by anybody else. This is designed around allowing a party to 
have a lawyer present as part of that dispute-resolution process. It may well be that they might choose to have 
somebody else there. This entire process is designed around getting, in the shortest possible time, a mediated 
outcome that is acceptable to both parties. The facilitator or the mediator is going to have present whomever they 
deem, to help facilitate that outcome in any particular circumstance.  

Mr A.P. O’GORMAN: What is the mechanism for bringing in another person? For example, the member for 
Armadale and I may be in dispute. I say, “I want the member for Mandurah to represent me at the mediation.” 
What is the mechanism for doing that, because in this provision it clearly says that it is a lawyer? I know the 
parliamentary secretary is saying that the commissioner can bring in anybody they want. Is it a request to the 
commissioner? Is it by agreement of the parties? What is the mechanism for bringing in somebody else besides a 
lawyer? Clearly, this provision says that it is a lawyer whom people can have representing them. Maybe that 
would be an easier way to answer the question. 

Mrs L.M. HARVEY: Nothing in this bill excludes anybody from being party to a mediation process. This is all 
about a mediated outcome; it is not a court of law. It is not about legislating who can or cannot represent 
anybody. It is the antithesis of that; it is about providing a non-litigious forum for small business owners that 
enables them to get an outcome to their dispute. This is not about excluding anybody from that mediation 
process; it is about getting a mediated outcome.  

Mr A.P. O’GORMAN: Is the mechanism that one of the parties puts to the commissioner that they want 
another person present, and the commissioner either agrees with the consent of both parties or denies that 
permission? I assume they would consent in most cases. 

Mrs L.M. HARVEY: I would envisage in that kind of circumstance, if two parties were in dispute, that it might 
be a husband and wife, for instance, who are in dispute with another husband and wife who happen to own 
another business. They may choose to represent themselves singly or as a couple. It may be that a valuer or an 
independent assessor or somebody like that is brought into the mediation session to help get the desired outcome. 
This is all about a mediated outcome—businesses working together, trying to build a business relationship that is 
workable in the context of their dispute being resolved. It is not about excluding anybody; it is about getting an 
outcome that is not a litigious mechanism. 

Dr A.D. BUTI: Proposed subsection (2) states — 

A party who is not a natural person may be represented … by an officer, employee or agent of that 
party. 

From what the parliamentary secretary just said, would that mean, therefore, that a party who is a natural 
person—which is, of course, contrary to what proposed subsection (2) says—could also be represented by an 
officer, employee or agent of the party? 

Mrs L.M. HARVEY: This is basically a party that is not a natural person; it is about a company, a partnership 
or an entity, if you like, being able to delegate representation in a mediation to somebody who can represent that 
non-person in a mediated process. 

Dr A.D. BUTI: I thank the parliamentary secretary. I understand the natural reading of that, but, from the 
parliamentary secretary’s previous answer, a non-corporation can also be an employer, and an employer is a 
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natural person. However, from reading that proposed subsection, one would think it is saying that only a party 
who is not a natural person can be represented by an officer, employee or agent. My question is: if a person has 
an employee, can that person be represented by that employee?  

Mrs L.M. HARVEY: I think we are displaying the need for mediated outcomes in our discourse! This proposed 
subsection is about ensuring that any party to a dispute can be represented in that dispute. If that party happens to 
be a person, a company or whomever, they need an appropriate person representing them at mediation. I would 
put to the member that most small businesses have relatively small corporate structures, which is part of the 
reason they need this non-litigious, low-cost mediation service. They do not necessarily have a lot of people they 
can call upon. 

Dr A.D. Buti: A lot of partnerships are not corporations. 

Mrs L.M. HARVEY: I accept that. This proposed subsection allows for that partnership to delegate 
representation to another person. The proposed subsection states that an officer, employee or agent of that party 
can be part of the mediation process. It is about allowing people to be represented at mediation and to be 
supported through mediation in a manner that is comfortable for them and that allows them to have their interests 
best represented to get the desired outcome. 

Mr A.P. O’GORMAN: Just dealing with this issue, quite a lot of times in a shopping centre—for argument’s 
sake—a small retail business has a dispute with the centre management. Very often the centre management has 
been issued an order to deal with certain businesses in a certain way and then that causes a dispute. The parties 
go to mediation and there is the same centre manager who has an instruction from management to deal with the 
tenant in a certain way. Clearly, even through mediation they will not come to a satisfactory resolution because 
the centre manager does not have the authority to say that he can change the policy because it is a policy that has 
been handed down to him. How do we ensure that we get at the mediation table the person who has the authority, 
who can agree to mediation, who can agree to an outcome and who can go out there and enforce it? Many times I 
have been told about that issue. I can give an example. I will not identify the people in the example, as lots of 
small businesses do not like to be identified. A small business owner got to the end of his lease. He entered into 
negotiations for another five-year lease and was happy with the terms of the lease except that he was required to 
do a complete refit of his clothing store. The refit was going to cost $150 000 and in his opinion it was not 
necessary. During the course of that dispute, the lease terminated and he said he would walk away from the 
business. An offer was made to him to continue on a month-by-month basis until after the Christmas period 
because the shopping centre management did not want empty shops during the Christmas period. He therefore 
came to that verbal agreement. Then the centre manager was instructed to get him out of there. The centre 
manager therefore had made a verbal agreement with him that he could stay on month by month to get over the 
Christmas period, but then the owner of the property found an alternative tenant and he was told to go. That was 
a dispute that he wanted to take somewhere and he came to me about it. We had a discussion about it, and the 
only option he had at the time was to go to the State Administrative Tribunal. However, if this legislation were in 
place and that dispute came in front of the Small Business Commissioner today, he would still have the issue of a 
centre manager who has an instruction from a board. How will the legislation make sure that people can go away 
from the mediation and actually enforce the outcomes of that mediation? 

Mrs L.M. HARVEY: I can call only on what we hear anecdotally happens in Victoria and indeed the way the 
Victorian Small Business Commissioner has operated in the past. Quite often that kind of behaviour is addressed 
by the Small Business Commissioner calling the shopping centre management or calling the advisory board and 
saying, “We don’t like what you’re doing here. We think we’re going to take this on.” Often that fixes a lot of 
those disputes before they even get to mediation. The member needs to bear in mind that quite a lot of these 
issues are resolved in the investigation stage. Part of the process we need to address in small business with 
respect to verbal agreements is small businesses thinking these days that a verbal agreement is a binding 
contract. That is an issue. Certainly, someone could bring that kind of dispute before the Small Business 
Commissioner, but I suggest to the member that the “he said, she said” kind of mediation will probably be 
difficult to resolve. The Small Business Commissioner in Victoria resolves a lot of these disputes just through 
saying to a shopping centre that is behaving in that fashion, “We’re going to take a close look at all of your 
tenancies because we’ve heard you’re doing this.” Quite often that is enough to fix the problem. 

Dr A.D. BUTI: I have a quick question on proposed section 15I, “Evidence of certain things inadmissible”. Will 
the alternative dispute resolution proceeding be the subject of a recording? I am just wondering about the 
recording of evidence. Is there a provision or anything preventing the proceeding from being recorded? 

Mrs L.M. HARVEY: This proposed section is designed to be a non-threatening process and to be a little more 
negotiated and consultative. It is designed basically to protect the integrity of the mediation discussions and 
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around maintaining the confidentiality of those discussions should the issue not be resolved at mediation and 
then progress to another court. Obviously if people are sitting down in an informal setting in mediation, not only 
are they more likely to come to a resolution, but also they might offer information that they would perhaps not 
offer in a court setting. This is therefore designed around getting an outcome in the shortest space of time. If 
information does become available as part of that mediation and both parties agree to that being released for 
further discussion in a different judicial setting, with the permission of both parties that information will be 
released. But it is designed to be confidential to get the best outcome. 

Clause put and passed. 

Clauses 17 to 21 put and passed. 

Clause 22: Sections 18A to 18C inserted — 

Dr A.D. BUTI: I refer to page 20, proposed section 18C, “Minister to have access to information”. I presume 
that legal privilege will still remain. For example, if a corporation sought legal advice on a matter, would the 
minister have the right to that legal advice? It would probably be a rare occurrence, but it is a possibility. Could 
the corporation through the commissioner use the legal privilege argument to prevent the minister from having 
access to any information? 

Mrs L.M. HARVEY: If it is legal advice on a specific complaint, we expect the usual rules of confidentiality 
would apply.  

Mr A.P. O’GORMAN: My question is about the minister’s access to information. What is the purpose, the 
envisaged reason, that a minister would actually need information that comes out of a resolved dispute? If the 
dispute is not resolved, the next step is to get the parties to go to the State Administrative Tribunal. What is the 
purpose of the minister having that type of information, or will the minister have some other sort of information? 
If it is a dispute that is resolved, why does the minister need information about it? Can the minister intervene in a 
dispute? My understanding is that the minister does not have any opportunity to intervene in a dispute. If a 
dispute is not resolved by mediation by the commissioner, once there is a certificate, it goes to SAT; therefore, 
why is it necessary to have this clause for the minister to gather information? 

Mrs L.M. HARVEY: This is another one of those housekeeping-type clauses that changes the references from 
the managing director of the previous SBDC to the commissioner. With respect to the minister having 
information on a specific matter, proposed section 18C(5) states — 

The Minister is not entitled to have information under this section in a form that — 

(a) discloses the identity of a person involved in a particular application, complaint or proceeding; 
or 

(b) might enable the identity of any such person to be ascertained … 

Therefore, the minister does not have powers to request information about a specific action and a specific 
person; that is excluded under proposed section 18C(5). 

Mr A.P. O’GORMAN: I understand that; however, my understanding is that the minister should not interfere in 
any of these disputes. Proposed section 18C(5) also states “unless that person has consented to the disclosure”. 
Again, I take the example of the member for Armadale and I having a dispute. We have a lot of those. If the 
member for Armadale were to go to the commissioner or have access to the minister and he puts the dispute to 
him and says, “You can use my name or you can get information that is about my dispute that does not give 
information about the person I am in dispute with”, that could identify what the dispute is about and may cause a 
direction from the minister in some cases. I wonder where the protection is. Do both parties have to agree that 
the minister can have access to that information? Do both parties have to consent to that disclosure in proposed 
section 18C(5), or if one person went to the minister and had his ear without providing the other person’s name, 
can the minister get all the details of the case? Is that a possibility? 

Mrs L.M. HARVEY: The minister cannot intervene in a specific dispute. Therefore, in that context there is no 
requirement to get the permission of two parties to a dispute before the minister can have access to the 
information, because the minister is not entitled to intervene in a dispute. Proposed section 18C enables the 
minister to have access to general information. There might be 10 cases, for instance, that come before the 
commissioner and the commissioner has identified an issue to the minister. The minister would need to go back 
to the commissioner to get the general details of those 10 cases so that he can look at that issue and look at 
forming a policy or a response or whatever it might be. The minister cannot intervene in an individual dispute; 
this is about the minister having information so that he can perform his ministerial functions. 

Clause put and passed. 
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Clauses 23 to 34 put and passed. 

Title put and passed. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

MRS L.M. HARVEY (Scarborough — Parliamentary Secretary) [10.05 pm]: I move — 

That the bill be now read a third time. 

MR A.P. O’GORMAN (Joondalup) [10.05 pm]: I take the opportunity presented by the third reading of the 
Small Business and Retail Shop Legislation Amendment Bill 2011 to thank the parliamentary secretary; it was 
an experience and I know it was her first time and it was my first time—I will not use that other terminology! I 
think we managed to get through it okay. I wonder whether the member for Mandurah will give a score. 

This is really important legislation for the small business community. I know that it is late, so I will not speak for 
long. It is very important that we protect our small business community from predatory practices and from 
practices that sometimes may not be predatory, but because our organisations get very large, they do not actually 
see some of the things that impact on small business because they are looking at their bottom line and how they 
want to operate and trying to make that work. Sometimes that affects small businesses. As the parliamentary 
secretary and everybody in this house knows, the majority of our small businesses are run by mums and dads, 
partnerships and small business trusts and the effect of what happens when a small business goes pear-shaped is 
that we have people who lose not only their business but also their income. In extreme cases—the timer just 
went! 

Mr B.S. Wyatt: You’ve got a free five minutes! 

Mr A.P. O’GORMAN: See, time flies when we are enjoying ourselves! 

Mr R.F. Johnson: You’re on the seconds—you’ve got nothing now! 

Mr A.P. O’GORMAN: The impact is that sometimes, as I said, not only the small business is lost, but also 
marriages are destroyed, family relationships—not only husband and wife relationships, but also relationships 
between brothers and sisters, parents and children—are destroyed, and in extreme circumstances in which the 
organisation insists that the bond is paid over because of the termination of a lease ahead of its time, the family 
home can be repossessed by the bank and sometimes that can lead to bankruptcy.  

That creates more issues for the state. A number of people over the years have found themselves in the situation 
that they have lost their small business, lost their income and subsequently lost their home, so they go on to the 
state’s housing list or receive Centrelink payments—the welfare system. That is not a good outcome for our state 
or our country. Therefore, it is really important that we get this legislation as right as possible. I reiterate that I 
think it would have been better to have had a Small Business Commissioner independent of the Small Business 
Development Corporation, but we have what we have and we will support it. Hopefully, we can watch this 
legislation over the next two years and make sure that it works, that small businesses are protected and have an 
appeal or dispute resolution mechanism that is relatively cheap, so that we can actually save some lives, save 
some marriages and ultimately save the state some money without having to pay out for social welfare, housing 
and things like that.  

I commend the bill to the house. I congratulate all members; I thought it was a very well conducted debate. We 
took a bit longer than the Leader of the House would have liked, but that is how it goes in politics; we have to 
get our points across and we have to ensure that the people who may read this Hansard at a later time understand 
what we tried to do in supporting this legislation. With that, I terminate my remarks and hope that we get 
through the rest of the night easily. 

MR D.A. TEMPLEMAN (Mandurah) [10.09 pm]: Seven and a half—a fine performance! 

Question put and passed. 

Bill read a third time and transmitted to the Council. 

House adjourned at 10.10 pm 

__________ 

 
 


